California Western Law Review
Volume 21

Number 1

Article 2

1984

Claims to Jurisdiction over the Environment of the Continental
Shelf
John Warren Kindt

Follow this and additional works at: https://scholarlycommons.law.cwsl.edu/cwlr

Recommended Citation
Kindt, John Warren (1984) "Claims to Jurisdiction over the Environment of the Continental Shelf,"
California Western Law Review: Vol. 21 : No. 1 , Article 2.
Available at: https://scholarlycommons.law.cwsl.edu/cwlr/vol21/iss1/2

This Article is brought to you for free and open access by CWSL Scholarly Commons. It has been accepted for
inclusion in California Western Law Review by an authorized editor of CWSL Scholarly Commons. For more
information, please contact alm@cwsl.edu.

Kindt: Claims to Jurisdiction over the Environment of the Continental Sh

CALIFORNIA WESTERN LAW REVIEW
1984
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NUMBER 1

Claims to Jurisdiction over the Environment of the
Continental Shelf
JOHN WARREN KINDT*
INTRODUCTION

Claims to jurisdiction over the continental shelf have traditionally been motivated by concerns involving the development of resources. Continental shelf areas potentially contain a wealth of
resources and any exploitation of these resources necessarily impacts on the marine environment. Therefore, jurisdiction over
marine pollution on the continental shelf parallels jurisdiction over
its resources, and claims to jurisdiction over the continental shelf
must encompass not only the development of resources, but also the
preservation of the marine environment.
I.

CLAIMS TO JURISDICTION OVER THE CONTINENTAL SHELF

A.

Delimitation of Problems

The continental shelf doctrine recognizes the right of coastal
States to exercise jurisdiction over the seabed and subsoil off of their
coasts. This doctrine has been incorporated to some extent in the
Convention on the Law of the Sea' (LOS Convention) Which was
negotiated at the Third United Nations Conference on the Law of
the Sea (UNCLOS III). Adoption of this continental shelf doctrine
at UNCLOS III created the concomitant problem of defining the
boundaries which delimited the control exercised by coastal States
over the seabed and subsoil off of their coasts. If every country
claimed the maximum twelve mile territorial sea allowed under arti* Professor, University of Illinois; A.B., William & Mary, 1972; J.D., University
of Georgia, 1976; M.B.A., University of Georgia, 1977; LL.M., University of Virginia,
1978; S.J.D., University of Virginia, 1981.
1. Done Dec. 10, 1982, reprintedin 21 INT'L LEGAL MATERIALS 1261, U.N. Doe.
A/CONF.62/122 (1982) [hereinafter cited as LOS Convention]; see Note, Method and
Basis of Seaward Delimitation of ContinentalShelf Jurisdiction, 17 VA. J. INT'L L. 107

(1976) [hereinafter cited as Note, Method of Delimitation].
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cle 3 of the LOS Convention, 2 approximately two million square
miles of ocean space would become territorial seas. 3 Pursuant to
article 33 of the LOS Convention 4 another two million square miles
fall into the contiguous zones, which are limited to an additional
twelve mile zone adjacent to the territorial seas. The two-hundred
mile economic zone in article 575 would extend limited coastal State
jurisdiction to approximately 35.4 percent 6 of the ocean-generally
an area eight times as large as the four million square miles represented by twelve mile territorial seas and adjacent twelve mile contiguous zones. 7 By comparison, the continental shelf areas in the
ocean do not conform to any numerical seaward delimitation, but
constitute approximately one-third of ocean space.8 Therefore, the
delimitation of continental shelf boundaries is important since there
is a large potential for disputes. 9
Determining the boundaries of the continental shelf created some
controversy during the negotiations at UNCLOS III. The legal and
geologic definitions of the continental shelf differ widely. The geologic definition is based on the physical characteristics of the ocean
crust while the legal meaning has been based on different criteria
including depth and exploitability.10 With the proliferation of new
technologies used in developing the resources of the ocean, a new
definition of the continental shelf and its boundaries was needed.'
However, the ultimate delineation of a regime for the continental
shelf necessarily involved concomitant changes in the regimes governing the economic zone and marine scientific research. Accordingly, these three areas need to be examined from a strategic
viewpoint which recognizes their interrelationships.
The race for the continental shelf resources, particularly oil and
2. LOS Convention, supra note 1, at art. 3.
3. See Vorbach, The Law of the Sea Regime and Ocean Law Enforcement: New
Challengesfor Technology, 9 OCEAN DEv. & INT'L L.J. 323, 325 (1981) [hereinafter
cited as Vorbach].
4. LOS Convention, supra note 1, at art. 33, para 2. This twelve mile limit for the
contiguous zone needs to be interpreted as confirming the earlier limit prescribed in the
Convention on the Territorial Sea and the Continguous Zone, done Apr. 29, 1958, art.
24, para. 2, 15 U.S.T. 1606, T.I.A.S. No. 5639, 516 U.N.T.S. 205 (entered into force
Sept. 10, 1964).
5. LOS Convention, supra note 1, at art. 57.
6. Alexander & Hodgson, The Impact of the 200-Mile Economic Zone on the Law
of the Sea, 12 SAN DIEGO L. REv. 569, 573 (1975). Note, JurisdictionBeyond 200
Miles: A PersistentProblem, 10 CALIF. W. INT'L L.J. 514, 514 (1980) [hereinafter cited
as Note, Jurisdiction].

7. Vorbach, supra note 3, at 325.
8. See Note, Jurisdiction,supra note 6, at 514.
9. See generally Douglas, Conflicting Claimsto Oil and Natural Gas Resources Off

the Eastern Coast of Canada, 18 ALTA. L. REv. 54 (1980); Note, The Law of Treaties
and the Anglo-French ContinentalShelfArbitration,29 INT'L & COMP. L.Q. 498 (1980).

10. Note, Method of Delimitation, supra note 1, at 107.
11. Id. at 107-08.
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natural gas, provided much of the impetus to the claims to jurisdiction over the continental shelf. Oil and natural gas constitute the
most important nonliving resources being extracted from continental shelf areas and will continue to be the most important for the
foreseeable future.
In the mid-1970's the National Petroleum Council estimated that
ocean areas contained more than 2,500 billion barrels of oil.12

Marine geologists have predicted that the total amount of recoverable oil situated in the oceans "is at least equal to, and probably
larger than reserves and resources on land."' 13 Estimates for the
early 1980's are that thirty to forty percent of the world's oil production will come from offshore sources, 14 and these percentages
are expected to increase to fifty percent 15 between the year 1990 and
2000, which would total approximately twenty-four million barrels
per day. 16 By comparison, in the early 1980's, approximately
ninety-two percent of Western Europe's oil came from offshore
sources. 17 In addition, the Indian Ocean hydrocarbon reserves are
estimated to be between 37 and 371 billion barrels of oil and be18
tween 35 and 1,253 trillion cubic feet of natural gas.
While most exploitable oil and natural gas has been found in less
than 100 meters of water, 19 marine geologists estimate that the ma12. Swing, Who Will Own the Oceans?, 54 FOREIGN AFF. 527, 535 (1976) [hereinafter cited as Swing].

13. Franssen, Oil and Gas in the Oceans, 26 NAVAL WAR C. REV. No. 6, at 50
(1974) [hereinafter cited as Franssen]. See also Jones, Understandingthe Offshore Oil
and Gas Controversy, 17 GONZ. L. REV. 221, 223 n.9 (1982) [hereinafter cited as Oil
Controversy].
14. R. HALLMAN, TOWARDS AN ENVIRONMENTALLY SOUND LAw OF THE SEA 3
(Rep. of the Int'l Inst. for Environment & Dev. 1974) [hereinafter cited as HALLMAN];
see F. EARNEY, PETROLEUM AND HARD MINERALS FROM THE SEA 36 (1980) [herein-

after cited as EARNEY] (offshore oil providing thirty-three percent of worldwide production by early 1980's and fifty percent by 1990); Franssen, supra note 13, at 51
(offshore oil providing 35 percent of worldwide production by 1980).
15. EARNEY, supra note 14, at 36; See HALLMAN, supra note 14, at 3.
16. Oil Controversy, supra note 13, at 223 n.9.
17. OFFSHORE OIL AND GAS YEARBOOK 1981/82, STATISTICAL SUMMARY OF
EUROPEAN OIL AND GAS DEVELOPMENT (1973-81) xi (1982).
18. EARNEY, supra note 14, at 52; see K. SHUSTERICH, RESOURCE MANAGEMENT
AND THE OCEANS: THE POLITICAL ECONOMY OF DEEP SEABED MINING 11 (1982)
[hereinafter cited as SHUSTERICH]. Tempted by this potential wealth, the limits of national jurisdiction over the continental shelf were pushed seaward to unreasonable limits. Knowledge of these ocean resources during the UNCLOS negotiations led India to
help originate and to push the limits of continental shelf jurisdiction to 350 mileswithout any consideration of the geomorphic or geographic definitions of the continental shelf. The acceptance of this 350 mile extension by UNCLOS III was a political

accommodation of a special interest pleading which should have been rejected.
Although the United States has a large continental shelf, the United States, during UNCLOS III, tried (unsuccessfully) to limit those theories which pushed the limits of the
continental shelf to cover unreasonable ocean expanses. There was particularly strong
adherence to this goal during the Ford Administration.
19. SHUSTERICH, supra note 18, at 11; HALLMAN, supra note 14, at 3.
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jor potential areas for oil and natural gas are within 200 miles of the
continents. 20 These estimates contributed to the two-hundred mile
limits found in the economic zone provisions2' and the continental
shelf provisions 22 of the LOS convention.
B.

Goals

There are six overall goals in promoting such multilateral treaties
as the LOS Convention. These goals were formulated within the
context of the international decision-maker who identifies not with
one country, but with the international community as a whole.
These six goals are as follows:
(a) security;
(b) management of conflict (avoidance, reduction and
settlement);
(c) promotion of efficiency and fair access in ocean use;
(d) protection of the environment;
(e) promotion of ocean knowledge; and 2 3
(f) maintenance of a favorable legal order.
The maintenance of a favorable legal order is essential to achieving
the other five primary goals. This sixth goal assists in providing
stability of expectations, but was violated by the eventual provisions
of the LOS Convention relating to the continental shelf. The continental shelf provisions,2 4 left this last goal largely unmet despite the
fact that these provisions were acceptable to the Reagan Administration and to most of the other negotiators at UNCLOS 111.25
While apparent consensus was achieved, it will prove to be illusory.
The nebulous definitions and procedures established,2 6 must necessarily create disputes and thereby violate the overall goal of "management of conflict." In addition, the expansions of national
jurisdiction under the continental shelf provisions of the LOS Convention were so extensive that they do not promote efficiency and
fair access in ocean use nor do they promote scientific research (national extensions of jurisdiction seaward have historically hindered
research). Similarly, the overall goal of protection of the environment was not enhanced by the continental shelf provisions, since
coastal State jurisdiction in these provisions could be interpreted to
20. EARNEY, supra note 14, at 34-35.
21. LOS Convention, supra note 1, at arts. 55-75.
22. Id. at arts. 76-85.
23. Moore, A Foreign Policyfor the Oceans, in THE OCEANS AND U.S. FOREIGN
POLICY 1, 2-4 (Center for Oceans Law & Policy Apr. 1978) [hereinafter cited as
OCEANS POLICY].

24.
25.
(1983)
26.

See LOS Convention, supra note 1, at arts. 76-85.
See McKelvey, Letter to the Editor, 12 OCEAN DEV. &
[hereinafter cited as McKelvey, Letter].
See LOS Convention, supra note 1, at art. 76, paras. 4-8.
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be in conflict with the better provisions in articles 192-23727 for protecting the marine environment.
Major organizational goals for the United States should include:
(1) upgrading the attention given the oceans in overall national
priorities;
(2) development of clear national oceans goals and programs for
their implementation;
(3) greater centralization of oceans programs where such centralization would be cost effective and facilitate improved overall
management; and
(4) more effective interagency28coordination and White House
oversight of oceans programs.
In addition, the United States needs to incorporate several other
goals into considerations involving both the Law of the Sea, and
domestic regulations and legislation. Goals relating to an overall
United States ocean policy should include:
(1) a comprehensive program of research and monitoring of
marine pollution (including the effects of newer chemical pollutants such as kepone);
(2) technological goals relating to oceans protection and development, including environmental information, man in the sea,
marine construction, and mariculture;
(3) a revitalized United States merchant marine, including programs to enhance United States flag ship construction and
operation;
(4) access to continental margin oil, including developmental,
environmental and federalism aspects;
(5) a continued strengthening of the program for coastal zone
management, including environmental and recreational aspects;
(6) offshore structures, including deep water ports and power
plants;
(7) revitalization of the domestic fisheries industry (including
the tuna and salmon industries) to reverse the billion dollar a
year balance of payments drain for importation of fish products
and to protect the fast vanishing individual fishermen [sic] who is
so much a part of our national heritage; and
(8) basic marine scientific research in
the interest of broadening
29
mankind's knowledge of the oceans.
When considering continental shelf issues, both domestically and
internationally, these goals should be reviewed and incorporated
into future United States policy and legislation. Internationally, the
United States should promote these goals in all considerations and
relationships with the international community, such as actions by
the Intergovernmental Oceanographic Commission (IOC) of
27. Id. at arts. 192-237.
28. Moore, The Crisis in Oceans Policy: Time for a Change, 10

MARINE TECH.

Soc'Y J. 3, 4 (1976).

29. Id. at 7.
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UNESCO and the International Hydrographic Organization.3 0
Consistent promotion of these goals in such international organizations should have a specific effect on future determinations involving continental shelf areas. Although the LOS Convention cannot
be amended for ten years after it enters into force3 l and the degree
of its influence is difficult to gauge, these two international organieffect upon the Commission on the
zations should, in turn, have an 32
Limits of the Continental Shelf.

C. HistoricalBackground
1. Unilateral Claims.-Priorto 1945, unilateral jurisdictional
claims by coastal States rarely exceeded the limits of a three mile
territorial sea.33 Coastal States were presumed to have some mea-

sure of authority over the resources of the ocean floor, but the area
effected was minimal because of the lack of technology. The floor
beneath the territorial sea was understood to be wholly within the
exclusive authority of the coastal State. Exploitation of resources
without the consent of the coastal State having
was prohibited
34
jurisdiction.
The legal concept of coastal State jurisdiction over the "continental shelf" was first enunciated in the Truman Proclamations of,
1945. 35 The Truman Proclamations unilaterally declared exclusive

jurisdiction over the United States' continental shelf. These Proclamations were significant in a number of ways. First, they were unilateral declarations-nationalistic actions without the sanction of
the international community and without a precedent in customary
international law. They served, therefore, as a precedent for other
30. See LOS Convention, supra note 1, at Annex II, art. 3, para. 2.
31. LOS Convention, supra note 1, at art. 312. A simplified amendment procedure
is also available pursuant to article 313. Id. at art. 313.
32. See id. at Annex II, art. 3.
33. See generally S. SWARTZRAUBER, THE THREE-MILE LIMIT OF TERRITORIAL
SEAS (1972); Note, Jurisdiction,supra note 6, at 515-16.
34. W. BURKE, TOWARDS A BETTER USE OF THE OCEAN 21 (1969) [hereinafter
cited as BURKE].
35. Policy of the United States With Respect to the NaturalResources of the Subsoil
and Sea Bed of the Continental Shelf, Proclamation No. 2667, 3 C.F.R. 67 (1943-48
Compilation); Exec. Order No. 9633, 3 C.F.R. 437 (1943-48 Compilation). When most
writers mention the "Truman Proclamation," they are generally referring only to this
first proclamation and its companion executive order. However, the Truman Proclamations also included another proclamation: Policy of the United States With Repect to
CoastalFisheriesin Certain Areas of the High Seas, Proclamation No. 2668, 3 C.F.R. 68
(1943-48 Compilation); Exec. Order No. 9634, 3 C.F.R. 437 (1943-48 Compilation).
For reprints of the Truman Proclamations of 1945 and their companion executive orders, see 1 NEW DIRECTIONS IN THE LAW OF THE SEA 95-98, 106-09 (S. Lay, R.
Churchill, & M. Nordquist eds. 1973); see Clingan, Emerging Law of the Sea: The
Economic Zone Dilemma, 14 SAN DIEGO L. REV. 530, 533 (1977) [hereinafter cited as
Clingan].
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countries to assert claims to their continental shelves. Second, the
Proclamations constituted claims to expansive subsea areas when
there was no internationally recognized basis for determining the
boundaries of the continental shelf. As a result, nations that made
subsequent claims did so without
a uniform basis for defining the
36
boundaries of their claims.
The Truman Proclamations defined the continental shelf as being
a "natural extension of the dry land mass." Defined in this manner,
37
it would necessarily be under the control of the coastal State.
However, since the Truman Proclamations did not delimit the
boundaries to the shelf, they allowed for the evolution of different
38
definitions.
Between 1945 and 1958, the International Law Commission held
numerous sessions to address the problem of delimiting the continental shelf.39 The Commission defined the continental shelf as:
the sea-bed and the subsoil of the submarine areas contiguous to
the coast, but outside the area of the territorial waters, where the
depth of the superjacent waters admits of the exploitation of the
natural resources of the sea-bed and subsoil. 4°
Afterwards, a depth criteria of 200 meters was also incorporated
into the defintion. In 1958, the First United Nations Conference on
the Law of the Sea (UNCLOS I) adopted the Convention on the
Continental Shelf,4 ' which defined the continental shelf in the following manner:
For the purpose of these articles, the term "continental shelf'
is used as referring (a) to the seabed and subsoil of the submarine
areas adjacent to the coast but outside the area of the territorial
sea, to a depth of 200 metres or beyond that limit, to where the
depth of the superjacent waters admits of the exploitation of the
natural resources of the said areas; (b) to the seabed and subsoil
42
of similar submarine areas adjacent to the coasts of islands.
This definition was subject to different interpretations; one based,
for example, on the exploitability criteria and another based on the
depth criteria. 43 Given rapid technological advances, the exploitability criteria theoretically subjected the entire ocean to being
36. See Jones, The Legal Frameworkfor Energy Development On the Outer Conti-

nental Shelf, 10 U.C.L.A.-ALASKA L. REV. 143, 147-48 (1981) [hereinafter cited as
Jones];
37.
38.
39.
40.

see also Note, Jurisdiction,supra note 6, at 515-16.
See Clingan, supra note 35, at 533.
Id. at 534.
Note, Method of Delimitation,supra note 1, at 111.
Draft Articles on the Continental Shelf and Related Subjects [1951] 2 Y.B.
INT'L L. COMM'N 141, U.N. Doc A/1858.
41. Convention on the Continental Shelf, Done Apr. 29, 1958, 15 U.S.T. 471,
T.I.A.S. No. 5578, 499 U.N.T.S. 311 (entered into force June 10, 1964).
42. Id. at art. 1.
43. See Note, Method of Delimitation, supra note 1, at 114.
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divided among the coastal States. Clearly a more viable definition
was needed to serve as a basis for the legal regime of the continental
shelf.
2. The UNCLOS III Negotiations.-At UNCLOS III, there was
general agreement that the continental shelf extended to the edge of
the continental margin. 44 In addition, a two-hundred mile economic zone was established to achieve a degree of uniformity to a
coastal State's jurisdiction over resources. 45 Beyond the two-hundred mile limit, exploitation rights were within the jurisdiction of
the International Sea-Bed Authority. This organization was conceived as an entity which would appropriate the royalties it46derived
from "the Area" for the benefit of the developing nations.
The LOS Convention defined the "continental margin" as the
"submerged prolongation of the land mass of the coastal State,...
[consisting] of the sea-bed and subsoil of the shelf, the slope and the
rise." 47 However, the problem of defining the edge of the continental shelf remained a major issue. 48 At UNCLOS III several methods were proposed for delimiting the boundaries of the continental
shelf. These proposals were classified into eight basic categories.
The first proposal was the "distance from the shoreline" proposal
which featured a certain and easily determinable delimitation of the
continental shelf. However, it had no correlation to the geomorphic
features of the shelf. Although a uniform security distance (as in
the case of an artificial island used as a military installation) might
have been appropriate, such an arbitrary distance would have had
no relation to either the arguable49"legal rights" to resources or the
exploitability of those resources.
The "water depth" method was the second approach. It involved
44. Id. at 115; see also Knight, The Outer ContinentalShelf and the Law of the Sea,
27 INST. MIN. L. 195, 195 (1980).
45. Hedberg, Relation of PoliticalBoundarieson the Ocean Floorto the Continental
Margin, 17 VA. J. INT'L L. 57, 61-62 (1976) [hereinafter cited as Hedberg, Political
Boundaries].
46. Note, Method of Delimitation,supra note 1, at 116; LOS Convention, supra
note 1, at art. 76, para. 3.
47. LOS Convention, supra note 1,at art. 76, para. 3. This definition was part of
the 1979 Irish Proposal at UNCLOS III. The Irish Proposal regarding the definition of
the contintental margin was first incorporated into Article 76, para. 5 of the Informal
Composite Negotiating Text/Revision 1 (ICNT/Rev. 1). U.N. Doc. A/CONF.62/
WP.10/Rev.I (1979). See infra note 56 and accompanying text.
48. Note, Method ofDelimitation,supra note 1, at 115; see Statement by Ambassador Richardson on Continental Shelf and Marine Scientific Research Issues in Geneva
(Feb. 7, 1979) (copy on file with U.S. Dep't State, D/LOS) [hereinafter cited as Richardson Statement]; see also U.S. DEP'T STATE, DELEGATION REPORT, Ninth Session
of the Third United Nations Conference on the Law of the Sea in New York (Feb. 27Apr. 4, 1980).
49. See BURKE, supra note 34, at 26.
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a simple procedure but would have been difficult to implement due
to the potential for inaccuracies in measurement and the great variations in the topography of the ocean floor. The "water depth" at
the continental slope can range from 1,000 meters in some areas to
8,000 meters in others.50 This criterion resulted in unsatisfactory
5
discrepancies in the size of the continental shelf. '

A combination of water depth and distance from the coastline
formed the third proposal. This proposal assured a minimum distance for coastal State jurisdiction, but beyond the minimum distance, there remained the problems of inaccurate measurements and
52
great variations in depth.
"Exploitability" was the fourth proposed method. It was also the
method adopted by the 1958 Convention on the Continental Shelf.
It proved unsatisfactory in that it favored the technologically advanced countries 53 who had the capability to exploit large areas of
the ocean floor.
Extension of the boundary of the continental shelf to the seaward
limit of the continental rise 54 was a fifth approach. This proposal
involved measuring the gradient of the ocean floor to determine the
location of the continental rise. However, considerable variations in
the gradient of the ocean floors resulted in the same discrepancies in
determining the overall areas of the continental shelf which had
made some of the other proposals objectionable. 55
The "Irish Formula" was a sixth proposal which measured the
boundary of the continental shelf by a determination of the thickness of the sediments on the ocean floor.5 6 At UNCLOS III, there
was strong opposition to this proposal since ocean floor sediments
fluctuate and their thickness does not coincide with the edge of the
continental landmass. In addition, this standard located many of
the oil-producing sands of the seabed within the coastal jurisdictions of just a few States.5 7 Nevertheless, the United States delegation supported the Irish Proposal as a compromise alternative.5 8
A seventh approach was geologic. It proposed to determine the
extent of the continental shelf by distinguishing between the actual
composition of the shelf and that of the ocean floor.5 9 Identification
50.
51.
52.
53.

Id. at 25, 61.
Id. at 25-26.
Note, Method of Delimitation, supra note 1, at 123.
See id. at 124.

54. Hedberg, PoliticalBoundaries,supra note 45, at 61-62.
55. Id. at 62.

56. See Note, Method of Delimitation,supra note 1, at 125; see also Hedberg, Political Boundaries, supra note 45, at 62; Note, Jurisdiction,supra note 6, at 529.
57. See Note, Method of Delimitation, supra note 1, at 125-26.

58. Richardson Statement, supra note 48, at 1.
59. Hedberg, Political Boundaries,supra note 45, at 60-61; see Emery, Geological
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of the continental slope was determined by the profile of the slope
from the gradient on each side of the ocean floor. 6° Also used as an
indicator of the continental slope was the difference between the
relatively light continental crust and the heavy dense crust of the
ocean floor. 61 Technologically, the different densities could be determined by using seismic waves and magnetic surveys. 62 However,
certain features of the ocean floor, such as faults and intrusions,
created some margin for error in these measurments. 63
The final proposal propounded by Hollis Hedberg, a prominent
geologist, 64 was based on the geomorphic features of the ocean
floor.65 The sharp change in grade at the bottom of the continental
slope distinguished the slope from the ocean floor.6 6 Hedberg argued, however, that a geologic determination was neither sufficiently certain nor sufficiently indisputable to serve as a political
boundary.6 7 He therefore proposed a zone, measured from the base
68
of the slope, to accommodate any discrepancies in measurements.
The coastal State would have had discretion to establish the boundary zone within what were to be internationally agreed upon zone
limits. 69 This approach did not establish precise boundaries, but
70
rather represented a geologically determined approximation.
The later stages of the negotiations at UNCLOS III resulted in a
general agreement that the continental shelf extended to the edge of
the continental margin. 7 1 A two-hundred mile economic zone was
also utilized to achieve uniformity of the area of the coastal State's
jurisdiction over resources. 72 Beyond the two-hundred mile limit
and the continental margin, termed "the Area," rights to exploit
resources were within the jurisdiction of the International Sea-Bed
73
Authority (ISA).
UNCLOS III eventually adopted the Irish Proposal and modified
the delimitation of the continental shelf in Article 76 to extend to
either: (1) the two-hundred mile limit, or (2) the other edge of the
Limits of the "ContinentalShelf" 10 OCEAN DEv. & INT'L L.J. 1, 4-7 (1981) [hereinaf-

ter cited as Emery].
60. Hedberg, PoliticalBoundaries,supra note 45, at 60-61.
61. Id.at 61.
62. Note, Method of Delimitation,supra note 1, at 126.
63. Id.at 127.
64. Hedberg, PoliticalBoundaries,supra note 45, at 62-66.
65. Id.at 62-63.
66. Id.
67. Id.
68. Id. at 63.
69. Id.
70. Note, Method of Delimitation,supra note 1, at 125.
71. See id.at 115.
72. Hedberg, PoliticalBoundaries, supra note 45, at 57.
73. LOS Convention, supra note 1, at art. 156. Note, Method of Delimitation,
supra note 1, at 116.

https://scholarlycommons.law.cwsl.edu/cwlr/vol21/iss1/2

10

1984]

Kindt: Claims to Jurisdiction over the Environment of the Continental Sh
THE CONTINENTAL SHELF

continental margin if it extended beyond the two-hundred mile limit
(as determined by reference to sediment thickness), or (3) a maximum distance of 350 miles from the coast, or (4) a distance of 100
nautical miles beyond the 2,500 meter isobath.7 4 With four different measurement criteria, those nations who negotiated for a fixed
two-hundred mile zone and those nations who negotiated for jurisdiction over their continental margins beyond the two-hundred mile
limit were all accommodated.
The delimitation criteria of UNCLOS III were the products of
States voting with their individual national interests as their primary objectives-in the historical context of the continental shelf
doctrine and of unilateral declarations of jurisdiction.75 Delimitation of the continental shelf utilizing various alternative criteria was
a compromise to satisfy the divergent national interests of the
coastal States at UNCLOS III. Naturally, such a compromise was
accomplished at the cost of certainty and clarity in the legal regime
of the continental shelf, therefore, the potential for jurisdictional
disputes remained.
There are significant drawbacks to the different delimitations of
the continental shelf established at UNCLOS III. The Hedberg approach, although not adopted, was one of the better alternatives.
One of the overall goals in preventing marine pollution, the "maintenance of a favorable legal order" 76 requires as a subgoal the:
"coastal state control of seabed minerals and sedentary living resources to 200 miles or the edge of the continental margin, whichever is further seaward, with the edge of the margin delimited
reasonably and definitely pursuant to a 'Hedberg-type' formula. ' 77
This subgoal not only endorses the Hedberg approach, but also reemphasizes that any regime for the continental shelf necessarily includes the regimes for the economic zone and marine scientific
78
research.
74. LOS Convention, supra note 1, at art. 76. For excerpts of relevant paragraphs
of article 76, see Appendix A. See also Emery, supra note 59, at 8; Jurisdiction,supra
note 6, at 530.
75. See Amin, The Legal Regime of the ContinentalShelf, 25 J.L. Soc'Y SCOT. 150

(1980).
76. OCEANS POLICY, supra note 23, at 2.
77. Id. at 4.
78. See generally Moore, Some Specific Suggestions for Resolving Two Lingering
Law of the Sea Problems: Packages of Amendments on "The Status of the Economic
Zone" and Marine Scientific Research, 19 VA. J. INT'L L. 401 (1979); see also Bernhardt, Compulsory Dispute Settlement in the Law of the Sea Negotiations: A Reassessment, 19 VA. J. INT'L L. 69 (1978).
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D. Trends and Conditioning Factors
1. The Hedberg Approach.-Hedbergoutlined the following defects in the LOS Convention provisions relating to the continental
shelf (which interface with the provisions governing islands and enclosed or semi-enclosed seas):
(a) confusion of boundary needs for mineral resources with
boundary needs for fishing and the economic zone;
(b) failure to use the base of the continental slope as the exclusive delimitation of mineral resource jurisdiction;
(c) nebulous definition of the "foot of the continental slope" visa-vis the "base" in article 76;
(d) utilization of an inappropriate political definition for the
continental shelf throughout article 76;
(e) failure to incorporate a scientifically justifiable regime for enclosed or semi-enclosed seas under article 122-123;
() failure to define criteria for the terms "human habitation"
and "economic life of its own" as utilized in article 121;
(g) neglect of the base of the insular slope in assigning jurisdictional areas to "oceanic islands";
(h)undue influence of habitable, but tiny, shelf-slope islands on
the seaward extension of the coastal States resources jurisdiction;
and
79
(i) lack of attention to scientific and technical advice.
Despite adoption of the different approaches to delimiting the
continental shelf, Hedberg continued to advocate defining the continental shelf and ocean boundaries with reference to geomorphic
characteristics. 80 Specifically, Hedberg criticized the LOS Convention for confusing boundary needs for mineral resources vis-a-vis
boundary needs for fishing 81 (and concomitant boundaries for the
economic zone). The developing countries have confused these dis83
82
tinctions since the earliest claims enumerated by Peru, Ecuador,
and Chile 84 (the PEC countries) relating to a "patrimonial sea." 85
79. See Hedberg, Letters and Comments: A Critique of Boundary Provisions in the
Law of the Sea Treaty, 12 OCEAN DEV. & INT'L L.J. 337, 338-41 (1983) [hereinafter
cited as Hedberg, Critique of Boundary Provisions].
80. Hedberg, Deep- Water Petroleum Prospectsof the Oceans andSeas, 26 OCEANUS
9, 14-16 (1983) [hereinafter cited as Deep-Water Prospects]; see Hedberg, Critique of
Boundary Provisions,supra note 79.
81. Hedberg, Critique of Boundary Provisions, supra note 79, at 338.
82. Presidential Decree No. 781, concerning submerged Continental or insular
Shelf, 1 August 1947 (Peru), reprinted in in U.N. Doc. ST/LEG/SER.B/1, at 16-18
(1951).
83. Ecuadorian Civil Code of 20 August 1960, bk. II, tit, III, art. 633, as amended
Decree No. 1542 of 10 November 1966, reprintedin U.N. Doc. ST/LEG/SER.B/15, at
78 (1970).
84. Presidential Declaration concerning Continental Shelf, 23 June 1947 (Chile),
reprintedin in U.N. Doc. ST/LEG/SER.B/1, at 6-7 (1951).
85. See Agreements between Chile, Ecuador and Peru, signed at the First Conference on the Exploitation and Conservation of the Maritime Resources of the South
Pacific, Santiago, 18 August 1952, Declaration on the Maritime Zone (commonly re-
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The development of customary international law in this area demonstrates that the two-hundred mile concept should only be applied
to the two-hundred mile economic zone.8 6 A study of the early history of the UNCLOS III negotiations affirms this conclusion
although the tainted two-hundred mile concept obviously became
ingrained in the final delimitation of the continental shelf areas.
In addition, the definitions utilized in article 76 were criticized by
Hedberg in three major areas: (1) the failure of the LOS Convention "to use the base of the (continental) slope 7 as the exclusive
guide to mineral resource jurisdiction";8 8 (2) the nebulous definition
of the "foot of the continental slope"; and (3) the perversion of the
scientific definition of "continental shelf."'8 9 Paragraphs 4-7 of article 76 constitute a confusing and probably unworkable mixture of
delimitations of the continental shelf.90 The better formula enumerated by Hedberg stated that:
the coastal State would have jurisdiction over mineral resources
out to the foot of the continental (or insular) slope, plus an
oceanward-adjacent boundary-zone of internationally agreed
uniform width for all countries (to allow for uncertainties in fixing the exact position of the foot of the slope) within which it
might draw its own precise boundary. To this coastal State territory might also be added any additional territory resulting from
insistence by the nations 91on a prescribed minimum distance from
shore for the boundary.
Similarly, the nebulous definition of the "foot of the continental
slope" in article 76, paragraph 4, "merely shifts the problem of defining the 'foot' to that of defining the 'base' and offers no help on
the latter."' 92 Specifically, article 76 states that "[i]n the absence of
evidence to the contrary, the foot of the continental slope shall be
determined as the point of maximum change in the gradient at its
base."' 93 Although seemingly capable of mathematical certainty, it
is, in reality, an amorphous concept being necessarily dependent
ferred to as Santiago Declaration of 1952), U.N. Doc. ST/LEG/SER.B/6, at 723-24

(1957) and U.N. Doc. A/AC.135.10/Rev.1, at 11-12 (1968), reprinted in I NEW DIRECTIONS IN THE LAW OF THE SEA 231 (S. Lay, R. Churchill, & M. Nordquist eds.
1973). For an in-depth discussion of these types of claims, see also Kindt, Special
Claims Impacting Upon Marine Pollution Issues at the Third U.N. Conference on the
Law of the Sea, 10 CALIF. W. INT'L L.. 397, 405-10 (1980) [hereinafter cited as Kindt,
Special Claims].
86. Hedberg, Critique of Boundary Provisions, supra note 79, at 338.
87. Id.
88. Id. at 339.
89. Id.; see also Deep-Water Prospects, supra note 80, at 14-16.
90. LOS Convention, supra note 1, at art. 76, paras. 4-7.
91. Hedberg, Critiqueof BoundaryProvisions,supra note 79, at 338-39 (emphasis in
original).
92. Id. at 339.
93. LOS Convention, supra note 1, at art. 76, para. 4(b).
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upon the nebulous "base gradient." The term "continental shelf' as
utilized in the LOS Convention suffers from a similar problem; it
94
has become a legalistic term based on political accommodation.
The term should have been redefined with regard to the geomorphic
and geographic scientific terminology. 95
A related problem area, identified by Hedberg, involved the approximately forty enclosed or semi-enclosed seas, such as the Bering
Sea, the Black Sea, and the Mediterranean Sea. 96 These seas are
generally features of the continental margins. Hedberg argued,
therefore, that with regard to jurisdiction over mineral resources,
"[t]hey should be divided in their entireties" 97 between their coastal
States-with each bordering country having its adjacent continental
shelf and slope. 98 The remaining areas beyond the continental slope
would then be equitably divided. 9 9 By comparison, the LOS provisions in articles 121-23 state only that bordering states should cooperate with each other. °°
The nebulous terms "human habitation" and "economic life of
their own" which are utilized in article 121, are of limited use in
delimiting those islands with extended jurisdiction. Any island can
bootstrap itself into an "economic life of its own" by the "official
establishment of its status as an island, with consequent great gain
in jurisdictional rights over the surrounding ocean floor."' 0 1 One
solution may be to determine island status objectively from evidence
relating to events prior to December 10, 1982, the date the LOS
Convention was "opened for signature." This test would accomodate those areas trying to achieve island status prior to December
10, 1982, since these island provisions remained basically unchanged since the Informal Composite Negotiating Text. 10 2 At the
94. Hedberg, Critique of Boundary Provisions,supra note 79, at 339-40.
95. See id. at 339-40.
96. Id. at 339.
97. Hedberg, Critique of Boundary Provisions,supra note 79, at 339.
98. See Id.
99. Id.
100. LOS Convention, supra note 1, at arts. 121-23. See Appendix B for the relevant articles.
101. Hedberg, CritiqueofBoundary Provision, supra note 79, at 341. A more appropriate test suggested by Hedberg is an "actual demonstration" of "habitability." Id.
Hedberg noted that under the two-hundred mile economic zone provisions of the LOS
Convention that "an isolated pinnacle island only one square mile in area would receive
a jurisdictional area of 166,000 square miles .. .of surrounding ocean and ocean
floor." Id. at 340. Similarly, huge ocean areas can be claimed by "tiny, barren
(although habitable) shelf-slope island dependencies near the outer edge of the contintental platforms on which their mother countries stand ...." Id. Such disproportionate claims would result that "[s]helf-slope islands should not be allowed to affect the
extent of a country's boundaries, as regards mineral resources, beyond the foot of that
country's continental slope." Id.
102. U.N. Doc. A/CONF.62/WP.10, PART VIII OFFICIAL RECORDS: THIRD
UNITED NATIONS CONFERENCE ON THE LAW OF THE SEA (1977).
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same time, this should abrogate those claims made by areas trying
to defeat the intent of the LOS Convention. According to Hedberg,
the mineral resources jurisdiction of:
an oceanic island (an island beyond the continental slope) should
be controlled by relation to the foot of the insularslope. The jurisdiction over submarine mineral resources for an island on the
continentalshelf orslope should be fixed by relation to thefoot of
the continental slope of the continental platform on which
10 3the
island stands, just as in the case of continental mainlands.
Finally, Hedberg further chastised the negotiators at UNCLOS
III for failing to establish an International Technical-Scientific
Boundary Commission at the beginning of the negotiations. 104 This
failure resulted in a "[flack of due regard for scientific and technical
advice" 10 5 and the concomitant specious definitions in the LOS
Convention for: (1) the "continental shelf," (2) the "foot of the
continental slope," (3) the continental "base," (4) the "continental
10 6
margin," and (5) the "outer edge of the continental margin."
The LOS Convention did establish a twenty-one member Commission on the Limits of the Continental Shelf, 10 7 but this Commission
may only make recommendations10 8 and provide scientific advice.' 0 9 It has no real authority to remedy the defects which have
been enumerated-particularly in view of the fact that the LOS
Convention cannot be amended for ten years after it enters into
force. 110
Arguably, the Commission does possess some power in that Annex II seemingly implies that the Commission will establish procedures whereby a coastal State must comply with the
recommendations of the Commission. 11 ' Article 8 specifically
states that: "In the case of disagreement by the coastal State with
the recommendations of this Commission, the coastal State shall,
within a reasonable time, make a revised or new submission to the
Commission."' 12 However, the Commission has no jurisdiction
over "matters relating to delimitation of boundaries between States
with opposite or adjacent coast." "1 3 In addition, article 3, provides
103. Hedberg, Critique of Boundary Provisions, supra note 79, at 340 (emphasis in
original).
104. Id. at 341.
105. Id.
106. See id. at 338-40.
107. LOS Convention, supra note 1, at Annex II, arts. 1-9.
108. Id. at art. 3, para. l(a). Recommendations must be in accordance with the
Statement of Understanding adopted by UNCLOS III on August 29, 1980.
109. Id. at art. 3, para. l(b).
110. Id. at art. 312, para. 1.
111. Id. at arts. 4, 8.
112. Id. at art. 8.
113. Id. at annex II, art. 9.
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that:
The Commission may co-operate, to the extent considered necessary and useful, with the Intergovernmental Oceanographic
Commission of UNESCO, the International Hydrographic Organization and other competent international organizations with
a view to exchanging scientific and technical information which
might be of 114
assistance in discharging the Commission's
responsibilities.
While this provision states that the Commission "may co-operate" with international organizations instead of "must co-operate,"
there is still the opportunity for building within these organizations
a scientific record which incorporates changes needed in the LOS
provisions on the continental shelf, the islands, the semi-enclosed
seas, the economic zone, and marine scientific research.
Opposition to Hedberg's proposals at the LOS Convention
worked a detriment to the developing countries since the continental shelf provisions of the LOS Convention situate more ocean resources within the jurisdiction of the industrialized countries with
broad continental margins, such as Australia, Canada, the United
Kingdom, the USSR, and the United States.1 15 Despite Hedberg's
arguments to the contrary," 6 under his proposals the extent of the
areas of national jurisdiction over the resources of the continental
shelf would be less, thereby delimiting more resources (including
petroleum and manganese nodules) to the jurisdiction of the International Sea-Bed Authority under articles 133 and 156 of the LOS
Convention, 117 resulting in direct and indirect benefits to the developing countries. In this regard, article 1, paragraph 1 of the LOS
Convention states that the "'Area' means the sea-bed and ocean
floor and subsoil thereof, beyond the limits of national jurisdiction
....
"118 However, article 134 relating to the Area ensures that:
"Nothing in this article affects the establishment of the outer limits
of the continental shelf in accordance with Part VI or the validity of
agreements relating to delimitation between States with opposite or
adjacent coasts." 1 9 Thus, the delimitation of the continental shelf
determines the precise amount of resources which fall within the
limits of national jurisdiction and the amounts which are within the
Area.
114. Id. at art. 3, para. 2 (emphasis added).
115. See Hedberg, Rejoinder, 12 OCEAN DEv. & INT'L L.J. 345, 345-46 (1983)

[hereinafter cited as Hedberg, Letter]. Contra, McKelvey, Letter,supra note 25, at 343.
116. Hedberg, Letter, supra note 115, at 345-46.
117. LOS Convention, supra note 1, at arts. 133 & 156.
118. Id. at art. 1, para. 1(1).
119. Id. at art. 134, para. 4.
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2. International Development of Continental Shelf Areas and
Environmental Protection: Environmental Safeguards in the LOS
Convention.-Development of the resources of the continental shelf
necessitates adherence to the goal of environmental protection and
preservation of ecologically sensitive marine areas by delimiting
them as marine sanctuaries. However, the race for the resources of
the continental shelf areas resulted in only minor consideration being given to protection and preservation of the marine environment.
The consequences of this type of myopia can be tragic. An overemphasis on development without adequate environmental safeguards,
invariably leads to environmental damage which must be corrected
(and usually with greater expense) in the long run. 120 The LOS
Convention may be criticized for not giving at least some recognition to the problem of 2controlling
environmental damage in the
1
continental shelf areas.1
The lack of concern for the environment and the emphasis on
development is clear in the various provisions of the LOS Convention. Article 77, paragraph 1, of the LOS Convention asserts in toto
that "[t]he coastal State exercises over the continental shelf sovereign rights for the purpose of exploring it and exploiting its natural
resources." 122 This right is "exclusive" under paragraph 2123 and is
not dependent upon any "proclamation," 1 24 such as the Truman
Proclamations. 12 5 The natural resources of the continental shelf are
defined in paragraph 4, as follows:
The natural resources referred to in this Part consist of the mineral and other non-living resources of the sea-bed and subsoil together with living organisms belonging to sedentary species, that
is to say, organisms which, at the harvestable stage, either are
immobile on or under the sea-bed or are unable to move except
120. See Note, Providing for Environmental Safeguards in the Development Loans
Given by the World Bank Group to the Developing Countries,5 GA. J. INT'L & CoMP. L.
540, 552-56 (1975). The shortsightedness of the United States in planning the disposal
of hazardous wastes led to expensive environmental disasters; for example, the Love
Canal. See Baurer, Love Canal. Common Law Approaches to a Modern Tragedy, 11
ENVTL. L. 133, 134 (1980). Similarly, Mexico's oil spill involving the Ixtoc I well
served as another caveat-highlighting the extensive environmental damage which can
occur in continental shelf areas. See also Leonhard, Ixtoc I: A Test for the Emerging
Concept of the PatrimonialSea, 17 SAN DIEGO L. REV. 617, 617-18 (1980) [hereinafter
cited as Leonhard]; Comment, The Bay of Campeche Oil Spill: ObtainingJurisdiction
Over PetroleosMexicanos Under the Foreign Sovereign ImmunitiesAct of 1976, 9 ECOLOGY L.Q. 341, 341-42 (1980) [hereinafter cited as Bay of Campeche]; Note, Domestic
and InternationalLiability for the Bay of Campeche Oil Spill, 6 INT'L TRADE L.J. 55,
55-57 (1981) [hereinafter cited as Campeche Oil Spill].
121. This failure is largely attributable to an emphasis on rapid development by
those nations embracing the New Economic Order.
122. LOS Convention, supra note 1, at art. 77, para. 1.
123. Id. at para. 2.
124. Id. at para. 3.
125. See supra notes 35-38 and accompanying text.
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in constant physical contact with the sea-bed or the subsoil. 126

Article 78 preserves and assures the freedoms of overflight and
navigation in continental shelf areas, 127 and article 79 preserves the
right of all countries to lay submarine cables and pipelines.128
These freedoms are traditional freedoms of the high seas which are
similarly enumerated in the Convention on the High Seas 129 (High
Seas Convention) and do not represent any new direction. The
coastal State consent which is required for the routing of pipelines
under article 79, paragraph 3,130 appears to be governed by "reasonableness," particularly when read within the context of the other
relevant provisions. It should be noted that the term "submarine
cables" is absent from paragraph 3. Impliedly, then coastal State
consent for the routing of pipelines is limited to that compatible
with "environmental concerns," otherwise submarine cables would
be included. Simply stated, submarine cables were omitted since
they are not generally associated with marine pollution or other environmental problems.
An analysis of article 80 (as well as its position in the continental
shelf provisions) impliedly supports this conclusion. Article 80
deals with "Artificial islands, installations and structures on the
continental shelf." 13 1 That article states in toto that "[a]rticle 60
applies mutatis mutandis to artificial islands, installations and
structures on the continental shelf." 132 Since article 60 is governed
by article 56, which imposes, at least by implication, an obligation
upon the coastal State to ensure "the protection and preservation of
the marine environment,"' 133 installation use on the continental
shelf must be compatible with protection and preservation of the
marine environment.
More direct are the environmental obligations, both express and
implied, in article 60, paragraphs 2 and 3.134 The health and safety
provision in paragraph 2 and the "protection of the marine environment" provision in paragraph 3 must be applied mutatis mutandis
to continental shelf installations. Since drilling rigs are installations, they would also be governed by article 80, despite the separate provision in article 81 which determines that "[t]he coastal
State shall have the exclusive right to authorize and regulate drilling
126. LOS Convention, supra note 1, art. 77, para. 4.
127. Id. at art. 78.
128. Id. at art. 79.
129. Done Apr. 29, 1958, 13 U.S.T. 2312, T.I.A.S. No. 5200, 450 U.N.T.S. 82 (entered into force Sept. 30, 1962).
130. LOS Convention, supra note 1, at art. 79, para. 3.
131. Id. at art. 80.

132. Id.
133. Id. at art. 56, para. 1(b)(iii).
134. Id. at art. 60, paras. 2-3.
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on the continental shelf for all purposes." 135 Article 81 is less encouraging. Inclusion of article 81 was obviously an attempt to ensure coastal State jurisdiction over the large quantities of oil and
natural gas reserves which have been and are being discovered in
the continental shelf areas. Since offshore oil wells and oil spills are
flip sides of the same problem, article 81 should have had a specific
provision for environmental protection.
Certain LOS provisions reflect the view that all known and unknown ocean wealth is or will become economically exploitable.136
Article 82 governs "Payments and contributions with respect to the
exploitation of the continental shelf beyond 200 nautical miles."' 137
With the exception of a developing country which is a net importer
of the mineral resource being exploited, the ISA will begin taxing
this resource five years after its development in accord with the
principles of the New Economic Order. 138 Conceivably this may
reduce rapid development thus giving some vicarious protection to
the environment.
The final environmental protection which might be afforded the
continental shelf areas is found in annex II, articles 1-9, relating to
the Commission on the Limits of the Continental Shelf.139 While
nothing in Annex II specifically authorizes the Commission to protect the marine environment, it would be desirable for the Commission to consider such environmental issues as ecologically sensitive
areas or marine sanctuaries situated near a boundary of a continental margin.' 4 0
3. The Interface Between the Economic Zone, Marine Scientific
Research, and the ContinentalShelf-The economic zone debates
at UNCLOS III between the developed couitries and the less-devel135. Id. at art. 81.
136. See Swing, supra note 12, at 535.
137. LOS Convention, supra note 1, at art. 82.

138. Id. Given the potential wealth which could be collected by the ISA, it was
interesting to note that the Group of 77 (the majority bloc at UNCLOS III) supported
those provisions governing islands, continental shelf areas, and enclosed and semi-enclosed seas, which reduced the jurisdiction of the ISA (and thus its potential wealth)
and extended the national jurisdiction of coastal States. This fact is highlighted by the
previous analysis of the Hedberg approach to the delimitation of the boundaries of the
continental shelf. See supra notes 79-119 and accompanying text. See also Swing, supra
note 12, at 535.

139. LOS Convention, supra note 1, Annex II, arts. 1-9.
140. A more specific example would be the oil-producing continental shelf of South

America, situated near the ecologically hypersensitive continent of Antarctica. See generally F. AUBURN, ANTARCTIC LAW AND POLITICS 253 (1982). This should be delim-

ited as an international marine sanctuary. The Arctic would not serve as a similar
example, because the Arctic should be treated similarly to a semi-enclosed sea; that is,

those countries bordering the Arctic should enter a regional treaty providing for protec-

tion of the Arctic.
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oped countries appeared to be "largely a debate without dialogue." 1 4 1 UNCLOS III participants often failed "to discard
conceptual labels in favor of more specific concerns."' 42 The developing countries failed to recognize "how far the maritime States
43
[had] already gone in their acceptance of the 200 mile zone."'
The misnamed "exclusive economic zone" was not and is not exclusive since under the LOS Convention it retains many traditional
high seas freedoms. 144 "If the economic zone is to be only an 'economic zone,' it should not be conceptually loaded in contradiction
of the real political compromise underlying the zone-that is, an
agreement recognizing expanded coastal State resource jurisdiction
of navigational, overin return for an unequivocal understanding
45
flight, and similar freedoms in the zone."'
A concomitant problem area involved the marine scientific research provisions of the LOS Convention which were fundamentally unacceptable to most developed countries. 146 These provisions
were so unacceptable that they alone could have probably stopped
the United States Senate from ratifying the LOS Convention. Even
late in the UNCLOS III negotiation, a new approach involving "regional oceanographic centers" for marine scientific research would
have accommodated most of the concerns of both the developed
and less-developed countries, 147 and this new approach should have
been utilized, but it was not.
In delineating an outer edge for the continental margin, it was
predicted that "[b]road margin States such as Canada, Argentina,
the United Kingdom, or the USSR probably [would] not sign a
treaty cutting off seabed jurisdiction at 200 miles."' 4 8 The solution
consisted of "permitting coastal nations exclusive seabed resource
jurisdiction to 200 miles or to the outer edge of the continental margin, whichever [was] farther seaward."' 149 In fact, article 76, paragraph 1, of the LOS Convention incorporates this solution by
providing that:
The continental shelf of a coastal State comprises the sea-bed and
subsoil of the submarine areas that extend beyond its territorial
sea throughout the natural prolongation of its land territory to
141. Moore, Next Steps Toward a Law of the Sea in the Common Interest, 14 SAN
DIEGO L. REv. 523, 526 (1977) [hereinafter cited as Common Interest].
142. Id.
143. Id.; see Clingan, supra note 35, at 538-39.
144. LOS Convention, supra note 1, at arts. 55-75.
145. Common Interest, supra note 141, at 527.
146. See LOS Convention, supra note 1, at arts. 238-65; Common Interest, supra
note 141, at 529.
147. Common Interest, supra note 141, at 529.

148. Id. at 527.
149. Id. at 528.
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the outer edge of the continental margin, or to a distance of 200
nautical miles from the baselines from which the breadth of the
territorial sea is measured where the outer edge 150
of the continental margin does not extend up to that distance.
Paragraph 3 of article 76 defines the "continental margin" utilized in paragraph 1 as follows:
The continental margin comprises the submerged prolongation
of the land mass of the coastal State, and consists of the sea-bed
and subsoil of the shelf, the slope and the rise. It does not inlude the deep ocean floor with its oceanic ridges or the subsoil
thereof. 151
Article 77, paragraph 1, further provides that "[t]he coastal State
exercises over the continental shelf sovereign rights for the purpose
of exploring it and exploiting its natural resources."' 5 2 However, "a
reasonable and clear definition of the term outer edge of the margin
that would neither usurp the common heritage nor contain the
needs of future conflict,"' 153 constitutes a goal which is largely unmet by the LOS Convention.15 4 The Hedberg approach per se has
not been incorporated into the LOS Convention, which utilizes indefinite formulas for delimiting the outer edge of the continental
margin. 155 In any event, proposed "[d]efinitions which could arguably include the entire continental rise are

. .

.

little more than

1 56
special interest pleadings and should be rejected."'
It should also be noted that article 76, paragraph 8, of the LOS
Convention eliminated the nebulous and inappropriate reliance
upon the concept of the "exclusive economic zone" used to delimit
the continental shelf which was found in the Draft Convention on
the Law of the Sea (Informal Text) 157 (Informal Draft LOS Convention) and previous negotiating texts at UNCLOS III. There was
a significant shift in wording from the Informal Draft LOS Conven-

tion stating the "[i]nformation on the limits . . .beyond the 200
nautical mile exclusive economic zone shall be submitted. . . to the
Commission on the Limits of the Continental Shelf. ... -58 The

wording found in the Draft Convention on the Law of the Sea 159
(Draft LOS Convention) states that "[i]nformation on the limits
. . .beyond 200 nautical miles from the baselines from which the
breadth of the territorial sea is measured shall be submitted.

. .

to

150. LOS Convention, supra note 1, at art. 76, para. 1.

151. Id. at art. 76, para. 3.
152. Id. at art. 77, para. 1.
153. Common Interest, supra note 141, at 528 (emphasis in original).

154. See LOS Convention, supra note 1, at art. 76, paras. 4-8.
155. Id.

156.
157.
158.
159.

Common Interest, supra note 141, at 528.
U.N. Doc. A/CONF.62/WP.10/Rev.3 (1980).
Id. at art. 76, para. 8.
U.N. Doc. A/CONF.62/L.78 (1981).
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the Commission on the Limits of the Continental Shelf. . . .,,160
This change, which was retained in the final LOS Convention, constituted implied, if not actual support, for the fact that the economic
zone is not "exclusive"; further, it shows that this realization was
gaining acceptance during the later stages of UNCLOS III, and that
reliance upon the concept of an exclusive economic zone and the
influence of this concept correctly diminished as the negotiations
continued.
III.

DEVELOPMENT OF THE POLICIES CONCERNING THE
CONTINENTAL SHELF OF THE UNITED STATES

A.

United States Legislation

The United States has a broad continental shelf. At UNCLOS
III the United States generally favored the Irish Formula for delimiting the outer edge of the continental margin, once it became apparent that the trend was toward extending coastal State
jurisdiction. 6 1 The major United States legislation impacting upon
marine pollution and development on the continental shelf includes
the:
Act of 1972 (CZMA); 162
(a) Coastal Zone Management
163
Act;
Port
(b) Deepwater
164
(c) Federal Water Pollution Control Act of 1972 (FWPCA);
(d)Fishery Conservation and Management Act of 1976
160. Id. at art. 76, para. 8.
161. In 1981, the continental shelf of the United States produced 377.5 million barrels of crude oil, ENERGY INFORMATION ADMIN., U.S. DEP'T ENERGY, 1 PETROLEUM
SUPPLY ANNUAL 1981 44 (1982); and 4.99 million cubic feet of natural gas, ENERGY
INFORMATION ADMIN., U.S. DEP'T ENERGY, NAT. GAS ANNUAL 1981 12 (1982). As
of 1983, the United States continental shelf contained some 8,000 producing wells
which since 1953 had "yielded more than 5.7 billion barrels of oil and more than 53
trillion cubic feet of gas," SENATE COMM. ON COMMERCE, SCIENCE, AND TRANSPORTATION, OCEAN COASTAL DEVELOPMENT IMPACT ASSISTANCE BLOCK GRANT ACT,
S. REP. No. 112, 98th Cong., 1st Sess. 2 (1983) [hereinafter cited as OCEAN DEVELOPMENT GRANT]. In 1983 estimates, the wells on the United States continental shelf
produced "9.7 percent of U.S. domestic oil and more than 25 percent of U.S. domestic
gas." Id. The Department of Interior (DOI) estimated that as much as eighty percent
of undiscovered United States oil and natural gas could lie offshore. Id. The estimated
oil reserves on just the Alaskan continental shelf including Prudhoe Bay and the area
around the Canning River total twenty-five billion gallons of oil. See B. SMITH,
UNITED STATES ARCTIC POLICY 19 (Center for Oceans Law & Pol'y Jan. 1978). The
granting of leases of.oil and gas explorations on the United States continental shelf has
traditionally been regulated by the Bureau of Land Management (BLM) of the Department of Interior (DOI). However, the Outer Continental Shelf Lands Act Amendments
of 1978 (OCSLA 1978 amendments) divided the responsibility for oil and gas development on the continental shelf between DOI and the Department of Energy (DOE), Pub. L. No. 95-372, 92 Stat. 629 (1978) (codified at 43 U.S.C. §§ 1331-1356 (1976 & Supp. V

1981)).
162. 16 U.S.C. §§ 1451-64 (1982).
163. 33 U.S.C. §§ 1501-24 (1976 & Supp. V 1981).
164. 33 U.S.C. §§ 1251-1376 (1976).
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(FCMA);
(e) Marine Protection, Research, and Sanctuaries Act of 1972
166
(MPRS);
(f) National Ocean Pollution Research and 167
Development and
Monitoring Planning Act of 1978 (NOPRA);
168
(g) Outer Continental Shelf Lands Act (OCSLA);
169
(h) Submerged Lands Act (SLA);
and

(i) Trans-Alaska Pipeline Authorization Act.170
Under the Exclusive Economic Zone Implementation Act of
1983171 the United States would also adopt the 200-mile concept of
the economic zone, found in the LOS Convention. The National
Environmental Policy Act 172 of 1969 (NEPA) 173 required an environmental impact statement (EIS) upon leasing and development of
continental shelf tracts. The United States has also proposed a
Draft Treaty on International Environmental Assessments 74 which
would require an international EIS for activities reasonably expected to impact significantly upon the environment.
B.

EnvironmentalImpacts Upon the Marine Environment

As of 1980, approximately forty percent of United States' wet-

lands had already been destroyed-along a United States coastline
of over 100,000 miles. 175 It became apparent that "unplanned and
uncoordinated development has disrupted complex ecosystems
composted of estuaries, lagoons, beaches, bays, harbors and islands
that shelter a vast array of flora and fauna." 176 This trend will
probably continue since demographers estimate that by 1990 approximately 75 percent of the population of the United States will
live within 50 miles of the United States coastline. 77
Since the development of oil and natural gas has been the largest
factor affecting exploitation of the continental shelf, the environmental impact of developing oil and natural gas is the focus of this
165.
166.
167.
168.
U.S.C.
169.
170.
171.
172.
173.
174.

16 U.S.C. §§ 1801, 1802, 1811-13, 1821-27, 1851-61, 1881, 1882 (1982).
33 U.S.C. §§ 1401, 1402, 1411-21, 1441-45 (1976 & Supp. V 1981).
33 U.S.C. §§ 1701-09 (Supp. V. 1981).
43 U.S.C. §§ 1331-1343 (1976), amended by 16 U.S.C. §§ 1456-56a, 1464; 43
§§ 1331-56, 1801-66 (Supp. V 1981).
43 U.S.C. §§ 1301-03, 1311-15 (1976).
43 U.S.C. §§ 1651-55 (1976 & Supp. V 1981).
S. 750, 98th Cong. 1st Sess. (1983).
42 U.S.C. §§ 4321, 4331-35, 4341-47, 4361-70 (1976 & Supp. V 1981).
See id. § 4322(2)(C).
S. Res. 49, 95th Cong., 2d Sess., 124 CONG. REc. 22204-06 (1978), reprintedin

17 INT'L LEGAL MATERIALS 1082-83 (1978).

175. H.R. REP. No. 1012, 96th Cong., 2d Sess. 32 (1980) [hereinafter cited as

HOUSE REPORT], reprintedin 1980 U.S. CODE CONG. & AD. NEws 4362, 4380.

176. Note, Application of the Coastal Zone Management Act To Outer Continental

Shelf Lease Sales, 6 HARV. ENVTL. L. REV. 159 (1980) [hereinafter cited as Application]; see HOUSE REPORT, supra note 175, at 32.
177. HOUSE REPORT, supra note 175, at 32.
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analysis.

From the foregoing analysis one can extrapolate to

problems associated with other types of resource-oriented installations on the continental shelf. This point is evidenced by a review

of the environmental concerns such as: (1) mining and dredging the
17 8
continental shelf areas for phosphorite and heavy minerals,
(2) constructing floating industrial plants, 79 (3) establishing ocean
thermal energy conversion systems 80 and other energy-producing

installations utilizing head-gradients,I l l wind power, 182 waves, 183
tides,1 84 currents, 85 and "salinity-gradients," 1 8 6 (4) building float88
ing nuclear power plants, I 87 and (5) even mining the deep seabed

(particularly since under the LOS Convention manganese nodule
sites are situated within areas which are erroneously but politically
89
delimited as continental shelf areas).

Some of the major environmental problems associated with the
development of offshore areas (and particularly of oil and natural
gas areas) include dredging, pipeline operations, and drilling opera178. Wenk, The Physical Resources of the Ocean, in THE OCEAN 81, 87 (1969) (a
classic article on ocean resources).
179. MARITIME ADMIN., U.S. DEP'T TRANSP., 1 FLOATING INDUSTRIAL PLANTS:
AN EMERGING MARKET FOR U.S. SHIPYARDS

7 (1982). Between 1985 and 1990, the

world demand can support 1,547 floating industrial plants (FIPs). Id. at 5.
180. STAFF OF SENATE COMM. ON COM., SC. & TRANSP., 95TH CONG., 1ST SEss.,
CONGRESS AND THE OCEANS: MARINE AFFAIRS IN THE 94TH CONGRESS 250-51
(Comm. Print 1977) [hereinafter cited as CONGRESS AND THE OCEANS].
181. U.N. ENVIRONMENT PROGRAMME, ENERGY REPORT SERIES, THE ENVIRONMENTAL IMPACTS OF PRODUCTION AND USE OF ENERGY; PART II. RENEWABLE
SOURCES OF ENERGY, U.N. Doc. ERS-7-80, at 58 (1980) [hereinafter cited as U.N.
ENERGY REPORT]; HALLMAN, supra note 14, at 4.
182. Comment, Ocean Thermal Energy Conversion on the High Seas: Toward an
InternationalRegulatory Regime, 18 SAN DIEGO L. REV. 473, 474 (1981) [hereinafter
cited as Comment, OTEC Regime]; Hurwood, Ocean Thermal Energy: Potentialsand
Pitfalls, 10 OCEAN DEV. & INT'L L.J. 13, 14 (1981) [hereinafter cited as Hurwood];
CONGRESS AND THE OCEANS, supra note 180, at 246.
183. Hurwood, supra note 182, at 14; CONGRESS AND THE OCEANS, supra note 180,
at 248; U.N. ENERGY REPORT, supra note 181, at 53.
184. Comment, OTEC Regime, supra note 182, at 474; CONGRESS AND THE
OCEANS, supra note 180, at 248-49; U.N. ENERGY REPORT, supra note 181, at 55.
185. Hurwood, supra note 182, at 14; Comment, OTEC Regime, supra note 182, at
474; CONGRESS AND THE OCEANS, supra note 180, at 248-49.
186. Salinity gradients occur where the fresh water of rivers meets the sea water of
the oceans. Hypothetically, these salinity gradients can be harnessed to produce energy.
Comment, OTEC Regime, supra note 182, at 474; CONGRESS AND THE OCEANS, supra
note 180, at 248; U.N. ENERGY REPORT, supra note 181, at 60-61; see Olsson, SalinityGradient Vapor-PressurePower Conversion, 7 ENERGY 237, 237 (1982).
187. See, e.g.,

NUCLEAR REGULATORY COMMISSION, FINAL ADDENDUM TO FI-

NAL ENVTL. STATEMENT RELATED TO MANUFACTURE OF FLOATING NUCLEAR
POWER PLANTS BY OFFSHORE POWER SYSTEMS Part II, iii, iv (1978) [hereinafter cited
as FINAL ADDENDUM].
188. See, e.g., NAT'L OCEANIC & ATMOSPHERIC ADMIN., U.S. DEP'T COM., DEEP
SEABED MINING: FINAL PROGRAMMATIC ENVTL. IMPACT STATEMENT 100 (1981)

[hereinafter cited as SEABED EIS].

189. See LOS Convention, supra note 1, at arts. 76-78, 121-23.
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tions. 190 Dredging may occur as part of a maintenance program to
keep coastal waterways open, 191 or it can occur as part of a mining
operation exploiting large deposits of phosphorite or sand and
gravel, 19 2 or exploiting trace elements such as diamonds. 193 Dredging activities may destroy freshwater aquifers, 194 and result in the
suspension of particulate matter in the water column, further resulting in large plumes of particulate pollution floating within several
feet of the water surface. This particular pollution may contain
hazardous wastes such as nonbiodegradable chlorinated hydrocarbons such as DDT. 95 Dredging can disturb toxic wastes which
have safely precipitated into ocean sediments, reintroducing these
toxic wastes to the marine organisms of the water column and to
the benthos; thereby providing new opportunities for these toxic
wastes to become ingrained in the food chain. 196 However, this particulate pollution should eventually settle back onto the ocean floor
as sedimentation. Other than the risk of disturbing latent toxic
wastes, dredging operations are generally acceptable 19 7 as long as
they are reasonable, limited in scope, and distant from hypersensitive areas. 198
The laying of pipelines and submarine cables (for communication
or energy transmission)' 99 have localized effects on the benthos2z°
and little effect upon the organisms of the water column. 20 ' Pipelines, however, always present the inherent environmental threat of
content escape into the marine environment. The possibility of oil
spills caused by punctures in oil pipelines are the most blatant and
well-publicized threats to the marine environment. While oil spills
may be severe in the short run, 202 the long-term effects appear to be
basically unknown. For example, oil may be assimilated into the
marine food chain.20 3 These determinations are complicated by the
190. Cohen, Mineral Development and the CoastalAreas, 3 J. ENERGY L. & POL'Y
113, 116-20 (1982) [hereinafter cited as Cohen].

191. Id. at 116.
192. See EARNEY, supra note 14, at 25.

193. Id. at 26-27.
194. Cohen, supra note 190, at 119-20.
195. See Johnston, Mechanisms and Problems of Marine Pollution in Relation to
Commercial Fisheries, in MARINE POLLUTION 68-69 (R. Johnston ed. 1976).
196. Id.; FINAL ADDENDUM, supra note 187, at 2-15-21.

197. Cohen, supra note 190, at 117.
198. See, e.g., FINAL ADDENDUM, supra note 187, at iv-v. Naturally, the water

depth is important since shallow waters distant from the shoreline can still be ecologically sensitive.
199.

Id. at iv.

200. See, e.g., FINAL

ADDENDUM,

supra note 187, at iv; Cohen, supra note 190, at

117.
201. See Cohen, supra note 190, at 118.

202. Id. at 117-18.
203. Id. at 118.
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various types of oil (e.g., number 2 crude oil, diesel fuel) which have
spilled into various marine ecosystems.
Drilling operations also threaten the marine environment. The
resultant "[tiurbidity, minor oil and grease spills, effluents from service craft, and similar activities degrade water quality, with an impact upon fish and other marine biota. ' ' 2°4 Again there is the
5
possibility that hydrocarbons might enter the marine food chain. 20
The impact upon the marine environment is increasing with the
development of new technologies and larger equipment (such as the
supertankers). 20 6 The magnitude of pollution accidents is steadily
increasing, as evidenced by the enormous Ixtoc I oil spill.207
Although located far from shore, the plume of particulate pollution
resulting from the mining of manganese nodules 20 8 will dwarf the
environmental problems associated with most dredging operations.
Fortunately, the United States has generally progressive environmental legislation to regulate many of these problem areas.
C. The Coastal Zone Management Act of 1972
The Coastal Zone Management Act 20 9 (CZMA) regulates much
of United States development on the continental shelf and encourages the states to develop comprehensive management programs in
coastal zone areas. The jurisdiction of the CZMA extends seaward
to the limits of the territorial sea. 2 10 Since there is no numerical
distance delimited in the CZMA with regard to the territorial
sea, 2 1' the jurisdiction of the CZMA would automatically expand to
twelve miles if the United States ever claimed the maximum territorial sea permitted under the LOS Convention. 21 2
The CZMA was enacted as a result of, and incorporated several
204. Id. at 119.
205. See Id. at 18-19.
206. See Note, DeepwaterPort Act of 1974: Some Internationaland Environmental
Implications, 6 GA. J. INT'L & COMP. L. 535, 535-36 (1976).

207. Leonhard, supra note 120, at 617-18; See generally Bay of Campeche, supra
note 120, at 341; Campeche Oil Spill, supra note 120, at 55-57.

208. See SEABED EIS, supra note 188, at 100; Whitney, EnvironmentalRegulationof
United States Deep Seabed Mining, 19 WM. & MARY L. REv. 77, 80-81 (1977).
209. 16 U.S.C. §§ 1451-64 (1982); see Application, supra note 176, at 160. For a

comparison of the impact of the Outer Continental Shelf Lands Act on Outer Continental Shelf (OCS) development, see Jones, Mead & Sorenson, The Outer ContinentalShelf
Lands Act Amendments of 1978, 19 NAT. RESOURCES J.885 (1979) [hereinafter cited as

Mead & Sorenson]; Krueger & Singer, An Analysis of the Outer ContinentalShelf Lands
Act Amendments of 1978, 19 NAT. RESOURCES J.909 (1979) [hereinafter cited as Krue-

ger & Singer]; Note, The Outer ContinentalShelf Lands Act Amendments of 1978: Balancing Energy Needs With Environmental Concerns?, 40 LA. L. REv. 177 (1979)
[hereinafter cited as Note, Environmental Concerns].

210. 16 U.S.C. § 1453(1) (1982).
211. Id.

212. See LOS Convention, supra note 1, at art. 3.
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trends during the 1960s. Lack of recreational access to coastal areas was one major impetus. This trend was followed in the late
1960's by the environmental movement producing greater awareness of "land use" problems and environmental preservation. Specifically the Act encouraged the development of state coastal
management programs and supported that goal by an incentive
mechanism whereby a good state program could receive federal
funds of up to eighty percent of the cost of the coastal management
program. 2 13 Grants to continue administering the state programs
were also made available. 2 14 The CZMA required delimitation of:
(1) the coastal zone, (2) geographic areas in the zone, (3) coastal
state interests in the zone, (4) conformity of the zone with federal
regional policies, and (5) no detrimental interference by local governments. 2 15 Washington, Oregon, and California were the first
three states to complete the program in the mid-1970's.
Once a state's coastal zone management program was approved,
subsequent federal actions impacting upon that coastal zone were
21 6
required to be "consistent" with the state management program.
This requirement was popularly categorized as the "consistency requirement. ' 2 17 The consistency requirement was triggered by four
scenarios:
(a) coastal zone development projects conducted by or on behalf
of the federal government;2 18
(b) coastal zone activities, other than development 2projects,
con19
ducted by or on behalf of the federal government;
(c) private coastal zone activities requiring federal permits or
licenses, including
exploration development and production ac220
tivities; and
(d) federally-assisted activites conducted by state and local governments and impacting upon the coastal zone. 22 1
The CZMA Amendments of 1976222 modified section 307(c)(3)
213. 16 U.S.C. § 1454(d)(1) (1982).
214. Id. §§ 1455, 1455a(d)(1) (establishing an eighty percent limit for administrative
grants).
215. See id. §§ 1455(c)-(e).
216. Id. § 1456(c)(1).
217. See Deller, Federalism and Offshore Oil and Gas Leasing: Must Federal Tract
Selections and Lease StipulationsBe Consistent With State Coastal Zone Management
Programs?, 14 U.C.D. L. REV. 105, 110-13 (1980) [hereinafter cited as Deller]; Jones,
supra note 36, at 169-70; Moore, Outer ContinentalShelf Development and Recent Applications of the Coastal Zone Management Act of 1971, 15 TULSA L.J. 443, 445-47
(1980) [hereinafter cited as OCS Development]; Application, supra note 176, at 161. It
was also termed the "section 307(c)(3)(B) requirement" after the section of CZMA
which details the consistency requirement. 16 U.S.C. § 1456(c)(3)(B) (1982).
218. Id. § 1456(c)(2).
219. Id. § 1456(c)(1).
220. Id. § 1456(c)(3)(A).
221. Id. § 1456(d); see OCS Development, supra note 217, at 446.
222. Pub. L. No. 94-370, 94th Cong., 2d Sess., 90 Stat. 1013 (1976).
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by redesignating the original provision as the new subsection (A)
and then by incorporating a new subsection (B) which states that
"[a]fter the management program of any coastal state has been approved. . . any plan for the exploration or development of, or production from, . . . [any leased OCS area, shall certify] that each
activity which is described in detail in such plan complies with such
state's approved management program and will be carried out in a
manner consistent with such program. '22 3 The new section
307(c)(3)(B) ostensibly obviated the consistency requirement of section 307(c)(3)(A) and expedited obtaining offshore licenses and
drilling permits when the offshore operation was already detailed in
an exploration plan or a development and production plan and
when one of the following three scenarios was met:
(a) the coastal state concurred with the plan's certification
that
22 4
the state's consistency requirement was satisfied;
(b) the coastal state failed to act on the plan's certification
within 6 months, thus raising the conclusive presumption that
the state had concurred;2 2 5 or
(c) the Secretary found that the plan's certification met the consistency 22requirement
or was otherwise necessitated by national
6
security.
The consistency requirement of section 307(c)(1) meant that offshore development had to be consistent with state environmental
concerns in general. In addition, section 307(c)(3)(B) was not to be
the exclusive provision applying to offshore oil and natural gas development (as the DOI contended)2 27 but was to expedite that development only within a framework of compliance with the state
environmental concerns of coastal management programs.
In any event, increasing domestic production of oil and gas is not
the only important national goal. There is a national, as well as
local, interest in minimizing air pollution, potential damage from
oil spills, and harm to fish and wildlife from offshore oil and gas
activities. In addition, there is both a national and local interest
in protecting the tourist-based economies of coastal communities
223. 16 U.S.C. § 1456(c)(3)(B) (1982) (emphasis added).
224. Id. § 1456(c)(3)(B)(i).
225. Id. § 1456(c)(3)(B)(ii); see id. § 1456(c)(3)(A).
226. 16 U.S.C. § 1456(c)(3)(b)(iii) (1982). After the CZMA 1976 amendments, the
DOI contended that the new section 307(c)(3)(B) was a compromise which provided
"for review of exploration and development activities but . . .[repealed] (by implication) consistency determinations from all other phases of the offshore development process," Deller, supra note 217, at 114-15. However, there was nothing in section
307(c)(3)(B) or in its legislative history which indicated "any clear or manifest intent to
repeal section 307(c)(1) as to offshore oil and gas development," id. at 116. In fact, the
legislative history of section 307(c)(3)(B) revealed that this new subsection was "intended to operate in lieu of section 307(c)(3)(A) to expedite post-leasing exploration and
development," id. at 117.
227. Deller, supra note 217, at 114.
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and protecting
fisheries threatened by offshore oil and gas
228
development.

Since "tract selection and lease stipulation decisions are within the
scope of section 307(c)(1)," 229 they "must to the maximum extent
practicable, be consistent with approved state coastal zone management programs. ' 230 However, to terminate the interagency rivalry
involved in interpreting the applicability of section 307(c)(1) to preleasing activities, 23 1 this section should be amended "to expressly
apply to [both] tract selection and lease stipulation decisions" relating to offshore oil and natural gas development. 23 2
D.

The Outer ContinentalShelf Lands Act of 1953 and the 1978
Amendments

1. Developmental Goals and the Marine Environment.-The
Outer Continental Shelf Lands Act (OCSLA)233 of 1953 was enacted to extend United States federal jurisdiction over the nonliving
resources of the continental shelf. Under the Submerged Lands Act
(SLA)2 34 of 1953, coastal states had jurisdiction over resources seaward to the three mile limit of the territorial sea, but at that limit,
federal jurisdiction over the continental shelf began. Therefore, the
federal area of jurisdiction was termed the "outer continental shelf'
(OCS).235

Under OCSLA, the DOI had broad authority to initiate the development of oil and natural gas resources. "[T]here was little national interest and minimal congressional scrutiny of OCS leasing
activities, ' 236 until public attention was aroused by the OCS oil well
blowout in the Santa Barbara channel in 1969.237 "The resulting oil
spill damage to the local ecology brought the OCS program to national attention. ' 238 The Arab oil boycott from 1973 to 1974, again
228. Id. at 120 (footnotes omitted).
229. Id. at 123.
230. Id.
231. Id.
232. Id.
233. 43 U.S.C. §§ 1331-43 (1976); see Mead & Sorenson, supra note 209, at 885;
Krueger & Singer, supra note 209, at 909; Note, Environmental Concerns, supra note

209, at 177; see also OCS Oil and Gas Leasing Program, Hearings Before the Senate

Subcomm. on Energy Resources and MaterialsProductionof the Comm. on Energy and
Natural Resources, 96th Cong., 1st Sess. 6-7 (1980).
234. 43 U.S.C. §§ 1301-15 (1976).

235. For a history of state vis-a-vis federal jurisdictional claims, see OCEAN DEVELOPMENT GRANT, supra note 161, at 2-3. Due to prior boundary claims, Texas and

Florida maintained a 3-league limit (approximately 10.5 nautical miles) instead of the
traditional 3-mile limit. Id. at 3.
236. Jones, supra note 36, at 153 (footnotes omitted).

237. Id. at 153-54.
238. Id. at 154.
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focused public attention on the OCS program. 239 As part of Project
Independence, which was designed to make the United States energy independent by 1980, President Nixon ordered the DOI to accelerate OCS leasing activities off Alaska. 24° This acceleration of
the schedule for OCS leasing "led to increased concern by environmental and citizen groups, fishermen and coastal states over the
possible damaging impacts of such rapid development, 2 41 and concomitant dissatisfaction with the OCSLA framework for developing
resources led to enactment of the OCSLA amendments of 1978242
(OCSLA 1978 amendments).
Pursuant to the earlier discussion involving application of the
consistency requirment of section 307(c)(1) of CZMA to tract selection and lease stipulation decisions, 243 DOI contended at one time
that the legislative history of the OCSLA 1978 amendments proved
that the Congress never intended to apply the consistency requirement to the preleasing or leasing phase of the process of offshore
development. 244 "However, the statute itself and the House committee report demonstrate that Congress did not intend to supersede the consistency determinations which would otherwise occur
2 45
pursuant to the CZMA."
The goals of the OCSLA 1978 amendments were to:
2 46
(a) establish policies and procedures for OCS development;
the develop(b) preserve and protect the OCS while promoting
247
ment of the oil and natural gas resources;
(c) encourage the development of new technologies to "eliminate or minimize risk 248
of damage to the human, marine, and
coastal environments";
(d) assist coastal states via comprehensive assistance to plan for
developmental249impacts and thereby to protect the human
environment;

(e) assure timely access
by the states to information relating to
250
OCS development;
(f) provide coastal states with an increased role in federal deci239. See FED. ENERGY ADMIN., PROJECT INDEPENDENCE (1974); H.R. REP. No.

590, 95th Cong., 1st Sess. 100 (1977). For an analysis of the strategic importance of oil
and U.S. energy independence, see Moore, Foreign Policy Dimensions of the Crisisin Oil,
17 WILLAMETTE L. REV. 111 (1980).
240. OCEAN DEVELOPMENT GRANT, supra note 161, at 6.

241. Jones, supra note 36, at 154 (footnotes omitted).
242. 43 U.S.C. §§ 1331-1356 (1976 & Supp. V 1981).
243. See supra notes 216-232 and accompanying text.
244. Deller, supra note 217, at 118.
245. Deller, supra note 217, at 118. See H.R. REP. No. 590, 95th Cong., 1st Sess.
153 n.52 (1977); see also S. REP. No. 284, 95th Cong., 1st Sess. (1977).
246. 43 U.S.C. § 1802(1) (Supp. V 1981).
247. Id. § 1802(2).
248. Id. § 1802(3).
249. Id. § 1802(4).
250. Id. § 1802(5).
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sions regarding the OCS;2 5 1
(g) minimize conflicts between the development of nonliving
OCS resources such as oil and natural gas, and the252
development
of living OCS resources such as fish and shellfish;
253
(h) establish the Offshore Oil Pollution Compensation Fund;
254
(i) assess the extent of OCS oil and natural gas resources;
and
255
(j) establish a Fishermen's Contingency Fund.
All of these OCS goals impact upon the overall policy-oriented goal
of "minimizing damage to the environment" (the "negative
goal"). 256 This "negative goal" for protecting the marine environment includes the five subgoals of: (1) prevention, (2) deterrence,
(3) restoration, (4) rehabilitation, and (5) reconstruction. 257 Congressional attention to these five subgoals was best represented in
the three OCS goals relating to specific funds; namely, establishment of: (1) an Offshore Oil Compensation Pollution Compensation Fund, (2) a Fishermen's Contingency Fund, and (3) a coastal
energy impact program.
The national policy objectives for the OCS also interface with the
major goal of "minimizing damage to the marine environment" by
2 58
providing that: (1) OCS resources should be developed rapidly;
(2) this OCS development must be balanced with "protection of the
human, marine, and coastal environments"; 259 (3) the public bene26 °
fits by receiving an equitable return for OCS development;
(4) free enterprise competition is maintained among companies bidding leases for developing OCS oil and natural gas; 261 and
(5) coastal States are allowed to assist in formulating OCS develop262
ment by participating in the policy and planning decisions.
The leasing of OCS tracts is administered by the DOI. Within
the DOI, the Bureau of Land Management (BLM) regulates the
OCSLA leasing requirements, including the preparation of an environmental impact statement for each sale.2 63 After a tract has been
leased, the United States Geological Survey (USGS) of the DOI su251.
252.
253.
254.

Id.
Id.
Id.
Id.

§
§
§
§

1802(6).
1802(7).
1802(8); see id. §§ 1811(2), 1812.
1802(9).

255. Id. §§ 1802(10), 1841-42; see H.R. RFP. No. 590, 95th Cong., Ist Sess. 55
(1977).
256. McDougal & Schneider, The Protection of the Environment and World Public
Order: Some Recent Developments, 45 Miss. L.J. 1085, 1089-91 (1974) [hereinafter
cited as McDougal & Schneider].
257. Id. at 1090.
258. 43 U.S.C. § 1802(2)(A) (Supp. V 1981).
259. Id. § 1802(2)(B).
260. Id. § 1802(2)(C).
261. Id. § 1802(2)(D).
262. Id. § 1802(6).
263. See Jones, supra note 36, at 156-57.
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pervises the development of the tract.264
The OCSLA 1978 amendments also established an Environmental Studies Program 265 to formulate baseline and monitoring studies. Baseline studies must include forecasts of the possible
environmental impacts of development on both the marine environment and onshore areas. 26 6 The monitoring studies were designed
to follow the actual exploration, development, and productionwatching for changes in the marine environment. 267 The concomitant OCS Oil and Gas Information Program 26 8 allows the Secretary
of the DOI access to the exploratory information accumulated by
lessee or permittee companies, 269 including data and information relating to the onshore environmental impacts of potential OCS devel270
opment projects.
The safety of the OCS marine environment is specifically addressed in Section 1346(b) which states that:
Subsequent to the leasing and developing on any area or region, the Secretary shall conduct such additional studies to establish environmental information as he deems necessary and shall
monitor the human, marine, and coastal environments of such
area or region in a manner designed to provide time-series and
data trend information which can be used for comparison with
any previously collected data for the purpose of identifying any
significant changes in the quality and productivity of such environments for establishing trends in the areas studied and monitored, and for271designing experiments to identify the causes of
such changes.
Section 1332(5) also elaborates on environmental protection by providing that: "(5) the rights and responsibilities of all States and,
where appropriate, local governments, to preserve and protect their
marine, human, and coastal environments through such means as
deregulation of land, air, and water uses, of safety, and of related272
velopment and activity should be considered and recognized."
The complexity and number of environmental impact statements
required before beginning various projects has become a hinderance
to development-without enhancing environmental protection. For
example, at the beginning of UNCLOS III the United States delegation was faced with the question whether "international negotia264.
265.
266.
267.
268.
269.
270.
271.
272.

Id. at 157.
43 U.S.C. § 1346 (Supp. V 1981).
Id. § 1346(a)(1).
Id. § 1346(b).
Id. § 1352.
Id. § 1352(a).
See id. § 1352(b)(2).
Id. § 1346(b).
Id. § 1332(5).
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tions" dealing with environmental issues constituted a "major
federal action" requiring an EIS. Rather than proceed with the
UNCLOS III negotiations on the assumption that international negotiations did not require an EIS and rather than risk subsequent
litigation from environmental groups, the United States delegation
spent a large amount of time, effort, and money preparing a multivolume EIS.
2. The Offshore Oil Pollution Compensation Fund.-One of the
major environmental safeguards, initiated by the 1978 amendments,
is the Offshore Oil Pollution Compensation Fund.2 73 The fund is to
be maintained at between $100 million and $200 million,27 4 and it is
financed by levying a fee5 of no more than three cents on each barrel
27
of OCS oil produced.
Under the Act:
(9) "oil pollution" means(A) the presence of oil either in an unlawful quantity or which
has been discharged at an unlawful rate (i) in or on the waters
above submerged lands seaward from the coastline of a State...
or on the adjacent shoreline of such a State, or (ii) on the waters
of the contigous one established by the United States under Article 24 of the Convention on the Territorial sea and the Contiguous Zone. . . ; or
(B) the presence of oil in or on the waters of the high seas
outside the territorial limits of the United States(i) when discharged in connection with activities conducted under the Outer Continental Shelf Lands Act. .
or
(ii) causing injury to or loss of natural resources belonging to, appertaining to, or under the exclusive management
authority of, the United States; or
(C) the presence of oil in or on the territorial sea, navigable or
internal waters, or adjacent shoreline of a foreign country, in a
case where damages
are recoverable by a foreign claimant under
2 76
this subchapter.
This definition seemingly covers both oil pollution caused by
OCS development and vessel-source oil pollution. Apparently, vessel-source pollution is included under the provision relating to "the
presence of oil in or on the waters of the high seas outside the territorial limits of the United States . . . [which causes] injury to or
loss of natural resources belonging to, appertaining to, or under the
-277
exclusive management authority of the United States; ....
273. Id. § 1812.
274. Id. §§ 1812(a), 1812(d)(2).

275. Id. § 1812(d)(1).
276. Id. § 1811(9).
277. Id. §§ 1811(9)(B), 1811(9)(B)(ii).
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Since the United States has a three mile territorial sea, which can
theoretically never extend beyond twelve miles, 278 the United States
is delimiting all areas beyond three miles as high seas including the
contiguous zone which can extend only out to a maximum of twelve
2 79
miles beyond the territorial sea.
Extensive damages may be claimed for injuries caused by oil pollution. 280 As a general rule, injured parties who may recover in28
clude any United States claimant or governmental entity. '
However, claims for injuries to natural resources may only be asserted by states, as trustees for natural resources out to the threemile limit, or by the President, as trustee for OCS resources beyond
282
the three-mile limit.
Section 1814(a) imposes strict liability upon not only offshore
OCS developers, but also vessel-source polluters (except for public
2 84
vessels). 283 Liability is limited to $35 million for OCS developers 2 85
and to "$250,000 or $300 per gross ton, whichever is greater,"
for vessel-source polluters. However, these limits do not apply if
the oil pollution is caused by: (1) willful misconduct; (2) gross negligence; (3) violations of "applicable safety, construction, or operating standards or regulations, ' 286 or (4) in the case of vessel-source
polluters only, failure to "provide all reasonable cooperation and
assistance requested. ' 287 Accordingly, the United States is apparently asserting jurisdiction over vessel-source polluters on the high
seas, which might be permissible under and consistent with the LOS
Convention, only out to two-hundred miles, the limit of the eco278. LOS Convention, supra note 1, at art. 3.
279. See id. at art. 33.
280. 43 U.S.C. § 1813(a) (Supp. V 1981) which provides:
(a) Permissible claims
Claims for economic loss, arising out of or directly resulting from oil pollution, may be asserted for(1) removal costs; and
(2) damages including(A) injury to, or destruction of, real or personal property;
(B) loss of use of real or personal property;
(C) injury to, or destruction of, natural resources;
(D) loss of use of natural resources;
(E) loss of profits or impairment of earning capacity due to injury to, or
destruction of, real or personal property or natural resources; and
(F) loss of tax revenue for a period of one year due to injury to real or
personal property.
281. Id. § 1813(b).
282. Id. § 1813(b)(3).
283. Id. § 1814(a).
284. Id. § 1814(b)(2).
285. Id. § 1814(b)(1).
286. Id. § 1814(b).
287. Id. § 1814(b)(1).
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nomic zone. 2 88 The exemption of "public vessels" from the provisions of the statute 289 is consistent with article 236 of the LOS
Convention, granting sovereign immunity to public vessels
(although such vessels are still required to protect the marine environment "so far as is reasonable and practicable"). 290 However,
under article 211, paragraph 5, of the LOS Convention, there are
two basic conditions before a coastal State may regulate vesselsource pollution within the economic zone. First, a coastal State
may regulate vessel-source pollution within two-hundred miles of
its coast only if the regulations of that coastal State conform to and
give effect to the "generally accepted international rules and standards" 29 1 promulgated by the appropriate "international organization," specifically the Intergovernmental Maritime Consultative
Organization (IMO).29 2 Second, there must be "special circumstances" under paragraph 6, which means that coastal State regulation under article 211 can occur only when that coastal State desires
to establish a "marine sanctuary. 2 93 Even so, article 220, paragraph 3, provides for coastal State jurisdiction:
[w]here there are clear grounds for believing that a vessel navigating in the exclusive economic zone or the territorial sea of a
State has, in the exclusive economic zone, committed a violation
of applicable international rules and standards 294 for the prevention, reduction and control of pollution from vessels
. . . that
295
State may require the vessel to give information
relating to the alleged violation. If there is a "substantial discharge
causing or threatening significant pollution of the marine environment, ' 296 the coastal State is allowed to inspect the vessel. If the
coastline itself of the coastal State is threatened by vessel-source
pollution, the vessel may be detained. 297 The clear intent is to
maintain a maximum of navigational freedoms 298 and to restrict
coastal State jurisdiction over vessels in the economic zone to events
basically involving major pollution damage 299 or maritime casualties. 300 Accordingly, there appears to be a conflict between the LOS
288.
289.
290.
291.
292.
293.
294.
295.
296.
297.
298.
299.
300.

See LOS Convention, supra note 1, at arts. 211, 220-21.
43 U.S.C. § 1814(a) (Supp. V 1981).
LOS Convention, supra note 1, at art. 236.
Id. art. 211, para. 5.
Id.
Id. at para. 6.
These standards would necessarily be established by IMCO.
LOS Convention, supra note 1, at art. 220, para. 3.
Id. at para. 5.
Id. at para. 6.
See id. at para. 7.
LOS Convention, supra note 1, at art. 220, para. 6.
Id. at art. 221.
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Convention and the "high seas" delimitation of section 1811(9) of
the OCSLA 1978 amendments.
3. The Fishermen's Contingency Fund.-A second fund established under the OCSLA 1978 amendments was the Fishermen's
Contingency Fund.30 1 Limited to $2 million,3 0 2 it is designed to pay
for: (1) the administrative expenses of the fund, 30 3 (2) claims for
compensable damages, 3°4 and (3) attorney's fees and other fees
which may be awarded.3 0 5 Compensable damages are specifically
defined in the statute. 30 6 Establishment of this fund should provide
an impetus to OCS development in most fisheries areas. 30 7 However, since the discovery of oil on the OCS of the Georges Bank
area, the possibility for conflict between OCS developers and fishermen has been omnipresent. Because the Georges Bank area constitutes one of the world's richest fishing grounds, there is a large
probability that a major environmental disaster could result from a
minor oil spill. Therefore, the entire Georges Bank area should be
delimited as a marine sanctuary. The search for OCS oil and natural gas can be conducted in such a marine sanctuary but the focus of
OCS development should be elsewhere. Given the magnitude of the
OCS of the United States, this policy recommendation is reasonable
and adequately balances OCS development with environmental
safety and protection of the fishing commons.
4. The CoastalEnergy Impact Program.-ProjectIndependence
was initiated by the Nixon administration to accelerate development of OCS oil and natural gas as a response to the 1973-1974.
301. 43 U.S.C. §§ 1841-42 (Supp. V 1981).
302. Id. § 1842(I).
303. Id. § 1842(a)(2)(A).
304. Id. § 1842(a)(2)(B).
305. Id. § 1842(a)(2)(C).
306. Id. § 1843(c):
(C) Disbursement of payments to compensate commercial fishermen: restrictions,
(1) Payments shall be disbursed by the Secretary from the Fund to compensate commercial fisherman for actual and consequential damages, including
resulting economic loss, due to damages to, or loss of, fishing gear by materials, equipment, tools, containers, or other items associated with Outer Continental Shelf oil and gas exploration, development, or production activities.
The compensation payable under this section for resulting economic loss shall
be an amount equal to 25 per centum of such loss. For purposes of this subsection the term "resulting economic loss" means the gross income, as estimated by the Secretary, that a commercial fisherman who is eligible for
compensation under this section will lose by reason of not being able to engage
in fishing, or having to reduce his fishing effort, during the period before the
damaged or lost fishing gear concerned is repaired or replaced and available
for use.
307. See Jones, supra note 36, at 166-67.

https://scholarlycommons.law.cwsl.edu/cwlr/vol21/iss1/2

36

1984]

Kindt: Claims to Jurisdiction over the Environment of the Continental Sh
THE CONTINENTAL SHELF

Arab oil embargo. 308 The program anticipated leasing ten million
acres of the OCS, which was approximately the same amount leased
during the preceding twenty years. 30 9 "The anticipation of severe
community and environmental disruptions emerging from such accelerated development, particularly in rural areas, brought strong
pressures from coastal States for energy impact assistance. ' 3 10 To
alleviate this situation, the CZMA 1976 amendments 31 1 authorized
the Coastal Energy Impact Program (CEIP) and funded it with
$1.2 billion for loans and grants to assist the states. 312 The CEIP
was modified by the OCSLA 1978 amendments 3 13 and by additional amendments in 1980.314
Authorized for ten years from 1976 to 1986, the CEIP has three
separate parts. 315 First, the CEIP authorizes "OCS formula grants"
which involve projects and programs essential to "improved public
facilities and services" 31 6 or which are designed to prevent, reduce,
or ameliorate "any unavoidable loss . . . of any valuable environmental or recreational resource, 3 17 due to "coastal energy activity."' 3 18 Second, there are various CEIP grants awarded to any state
for: (1) studies involving the coastal zone impacts of new or expanded energy facilities; 31 9 (2) funds to carry out state responsibilities required by OSCLA 320 and (3) funds to prevent, reduce, or
ameliorate any unavoidable loss of any valuable environmental or
recreational resource due to the transfer, transportation, or storage
of coal or due to alternative ocean energy activities. 32 1 Third, the
CEIP has established a Coastal Energy Impact Fund which provides loans, bond guarantees, and grants to states which are im2
pacted by OCS activities. 32
308. See generally Kindt, Investment Interdependenceas a PotentialResponse by the
United States to FutureArab Oil Embargoes, 7 AUSTL. Y.B. INT'L L. 279 (1980).
309. OCEAN DEVELOPMENT GRANT, supra note 161, at 6.

310. Id.
311. Pub. L. No. 94-370 (1976). For a legislative history, see 1976 U.S. CODE
CONG. & AD. NEWS 1768.
312. OCEAN DEVELOPMENT GRANT, supra note 161, at 6.
313. Pub. L. No. 95-372, 92 Stat. 629 (1978). See also 1978 U.S. CODE CONG. &
AD. NEWS 1450.
314. Pub. L. No. 96-464 (1980). For a legislative history, see 1980 U.S. CODE
CONG. & AD. NEWS 4362.
315. OCEAN DEVELOPMENT GRANT, supra note 161, at 6.

316. Id.
317. 16 U.S.C. § 1456a(b)(5)(C) (Supp. V 1981); see also OCEAN DEVELOPMENT
GRANT, supra note 161, at 6.

318. OCEAN DEVELOPMENT GRANT, supra note 161, at 6 n.6.
319. 16 U.S.C. § 1456a(c)(1) (Supp. V 1981); see also OCEAN DEVELOPMENT
GRANT, supra note 161, at 6 n.6.
320. 16 U.S.C. § 1456a(c)(2); see also 16 U.S.C. § 1456a(a)(1)(C).
321. 16 U.S.C. § 1456a(c)(3)(A).
322. See id. §§ 1456a(d)(1)-1456a(d)(3), 1456a(a)(1)(D)-g56a(a)(1)(G).
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E. The Ocean and Coastal Development Impact Assistance Block
GrantAct
In 1983, the Senate Committee on Commerce, Science, and
Transportation recommended enactment of the Ocean and Coastal
Development Impact Assistance Block Grant Act 323 to be known as
the Ocean and Coastal Resources Management and Development
Act (OCDA). 324 This Act was designed to establish an Ocean and
Coastal Development Impact Assistance Fund similar to the CEIP
Fund. 325 It was designated to distribute funds to the states for
grants for coastal development and assistance. 326 The main goal of
Congress was establishment of a fund from which coastal states
could receive grants "to mitigate onshore impacts of Outer Continental Shelf development, to continue sound management of ocean
and coastal resources, and to prepare coastal economies for a future
when Outer Continental Shelf nonrenewable resources are
327
depleted."
F

The Reagan Proclamationon the Exclusive Economic Zone

On March 10, 1983, President Reagan issued a Proclamation on
329
the Exclusive Economic Zone328 of the United States of America
(EEZ 1983 Proclamation) accompanied by a Statement by the President 330 (EEZ 1983 Statement). Of three national policy goals, the
EEZ 1983 Proclamation stated that the third goal of the United
States in establishing an EEZ was to "advance the development of
ocean resources and promote the protection of the marine environment, while not affecting other lawful uses of the zone, including
the freedoms of navigation and overflight, by other States. ' 33 1 Furthermore, the EEZ 1983 Proclamation declared that the United
States had "jurisdiction with regard to the establishment and use of
artificial islands, and installations and structures having economic
purposes, and the protection andpreservation of the marine environment,' ' 332 but it was not designed to "change existing United States
323. S. 800, 98th Cong., 1st Sess. (1983).
324. OCEAN DEVELOPMENT GRANT, supra note 161, at 24.

325. Id. at 1.
326. Id.
327. Id.
328. Since coastal States' rights in the exclusive economic zone are not "exclusive,"
the preferred terminology should be simply the "economic zone."
329. Exclusive Economic Zone of the United States of America, Proclamation No.
5030 (Mar. 10, 1983) 3 C.F.R. 22 (1984) [hereinafter cited as EEZ 1983 Proclamation).
330. Statement by the President, Press Release 19 Weekly Comp. Pres. Doc. 383
(Mar. 10, 1983) [hereinafter cited as EEZ 1983 Statement]; see Fact Sheet on United
States Oceans Policy (Mar. 10, 1983) [hereinafter cited as EEZ 1983 Fact Sheet].
331. EEZ 1983 Proclamation, supra note 329, at 22 (emphasis added).
332. Id. at 23 (emphasis added).
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policies concerning the continentalshelf, marine mammals and fisheries, including highly migratory species of tuna.

....

-333

The first paragraph of the EEZ 1983 Statement reaffirmed
United States policy goals by incorporating the three overall goals
essential to world environmental order; namely,
(a) protecting common interests and rejecting special interests;
(b) minimizing environmental damage; and
334
(c) utilizing the positive motivations of optimum order.
It also stated that United States "objectives have consistently been
to provide a legal order that will, among other things, facilitate
peaceful, international uses of the oceans and provide for equitable
and effective management and conservation of marine resources." 335 The Statement affirmed the United States proclamation of a 200 nautical mile EEZ, which would: "[P]rovide United
States jurisdiction for mineral resources out to 200 nautical miles
that are not on the continental shelf. Recently discovered deposits
there could be an important future source of strategic minerals. 3 36
Accordingly, the trend of the Group of 77 to extend coastal State
jurisdiction in the LOS provisions is to the detriment of the Third
World, since the two-hundred mile economic zone which these
countries supported now permits industrialized countries such as
the United States to exploit seabed resources without direct or indirect reference to the deep seabed mining provisions of the LOS Convention. 337 The United States economic zone:
[W]ill include, in particular, new rights over all minerals (such as
nodules and sulphide deposits) in the zone that are not on the
continental shelf but are within 200 nauticalmiles. Deposits of

polymetallic sulphides and cobalt/manganese crusts in these areas have only been recently discovered
and are years away from
338
being commercially recoverable.
Naturally, the EEZ 1983 Proclamation "incorporates existing jurisdiction over the continental shelf"' 339 which constitutes an extensive
and valuable resource area. In addition, the EEZ 1983 Statement
declares that:
The Exclusive Economic Zone established today will also enable the United States to take limited additional steps to protect
the marine environment. In this connection, the United States
will continue to work through the International Maritime Organization and other appropriate international organizations to
333.
334.
335.
336.
337.
338.
339.

Id. (emphasis added); EEZ 1983 Statement, supra note 330, at 383.
McDougal & Schneider, supra note 256, at 1089-91.
EEZ 1983 Statement, supra note 330, at 383.
Id.
See generally LOS Convention, supra note 1, at arts. 136-91.
EEZ 1983 Fact Sheet, supra note 330, at 1 (emphasis added).
Id.
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develop uniform international measures for the protection of the
marine environment while
34 ° imposing no unreasonable burdens on
commercial shipping.
G.

The Exclusive Economic Zone Implementation Act of 1983

To incorporate the principles of the EEZ 1983 Proclamation into
a specific United States statute Congress initiated the Exclusive
Economic Zone Implementation Act of 1983341 (EEZA). The
342
EEZA recognized the significance of the EEZ 1983 Proclamation
and, in accordance with the proclamation, delimited an EEZ of
two-hundred nautical miles. 343 The jurisdiction of the EEZA extended to artificial islands, other economic installations and structures, and the protection and preservation of the marine
environment. 344 The EEZA also encouraged freedom of marine scientific research, 345 which is essential to the protection of the marine
environment.
The definition of the OCS was modified under the EEZA via an
amendment to OCSLA which read as follows:
(a) The term "Outer Continental Shelf' means(1) all submerged lands lying seaward and outside of the area
of lands beneath navigable waters (as defined in section 2(a) of
the Submerged Lands Act (43 U.S.C. 1301(a)) and extending to a
boundary within the zone the inner boundary of which is the foot
of the continental slope and the outer boundary of which is a line
drawn in such a manner that each point on it is sixty nautical
miles from the inner boundary ....346
This definition was confusing and consistent with the definition of
the continental shelf delimited in article 76, paragraph 1 of the LOS
Convention, which stated that where the outer edge of the continental margin was within two-hundred miles of the territorial sea baselines the continental shelf could only extend to the two-hundred
mile limit. 347 The sixty mile limitation was only to be utilized when
the continental margin extends beyond two-hundred miles. 348 The
words "within the zone," as a position for "the inner boundary of
which is the foot of the continental slope,"'349 support this interpre340. EEZ 1983 Statement, supra note 330, at 383-84 (emphasis added). The International Maritime Organization is the successor organization to the Intergovernmental
Maritime Consultative Organization.
341. S. 750, 98th Cong., 1st Sess. (1983).
342. Id. § 2(a)(6).

343. Id. § 101(a).
344.
345.
346.
347.
348.
349.

Id. § 102(3).
Id. § 105.
Id. 201(a)(1) (emphasis added).
LOS Convention, supra note 1, at art. 76, para. 1.
Id. at art. 76, paras. 4-7.
S. 750, 98th Cong., 1st Sess. § 201(a)(1) (1983).
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tation. Therefore, the EEZA amendment to the OCS definition
probably violates the LOS provisions and is, at best confusing. The
United States has traditionally resisted extensions of coastal State
jurisdiction, particularly during UNCLOS 111,350 and it is tragic
that these types of extensions are becoming ingrained in national
and international provisions.
Fortunately, the EEZA definition of the "foot of the continental
slope" was geomorphically and geologically oriented when it stated
that the "foot of the continental slope" meant "the lowest point in
the most seaward major course of downward in the generally descending profile of the continental slope, beyond which the gradient
either flattens very gently to merge eventually with the abyssal
'35 1
plain, or reverses to form the other side of an oceanic trench.
Unlike the new definition of the continental shelf, the EEZA was
consistent with the LOS provisions by delimiting the United States
semi-enclosed seas 352 (i.e., the Bering Sea and the Gulf of Mexico)
via the utilization of "equitable principles. ' 353 This delimitation
was consistent with article 83, paragraph 1, of the LOS Convention
which states that "[t]he delimitation of the continental shelf between States with opposite or adjacent coasts shall be effected by
agreement on the basis of international law, as referred to in Article
38 of the Statute of the International Court of Justice, in order to
achieve an equitable solution. '35 4 This appeal to equitable principles was an obvious reference to boundary dispute settlement via
procedures such as those utilized in the North Sea Continental
Shelf 355 cases.

IV.

POLICY ALTERNATIVES AND RECOMMENDATIONS

The Bureau of Land Management (BLM) requires an EIS for individual projects which overlap each other. In the sale of offshore
leases, DOI regularly requires: (1) an EIS to determine whether to
hold a lease sale, 356 (2) an EIS to review oceanographic problems
before each lease sale, 357 and (3) an EIS to prepare for development
and production of the leased tracts. 358 While this final EIS does not
350. See Special Claims, supra note 85, at 442-44.
351. S.750, 98th Cong., 1st Sess. § 201(a)(1) (1983). CompareSpecial Claims,supra
note 85, at 442-44 with LOS Convention, supra note 1, at art. 76, para. 3.
352. See LOS Convention, supra note 1, at arts. 83, 122-23.

353. Compare LOS Convention, supra note 1, at art. 83, para. 1, with S.750, 98th
Cong., 1st Sess., § 201(a)(1) (1983).

354. LOS Convention, supra note 1, art. 83, para. 1 (emphasis added).
355. 1969 I.C.J. 1; see Lagoni, Oil and Gas Deposits Across National Frontiers,73
AM. J. INT'L L. 215, 236, 243 (1979).

356. Jones, supra note 36, at 168.
357. Id.
358. Id. at 169.
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have to be prepared for each leased tract, 359 the process could be
further simplified without endangering the marine environment. A
special EIS should be required for offshore development in special
areas such as the Arctic and Georges Bank, but to prepare multiple
EIS reports for each project in the same offshore area is extremely
wasteful. 36° Instead, a "programmatic EIS" should be prepared for
the entire area. Even more effective would be the utilization of
long-term "fate and effects studies."
This problem is partly evidenced by the fact that the budget for
DOI is thirty-four percent of the total budget for federal pollution
research, development, and monitoring programs-although eleven
36 1
federal departments are involved.
Recognizing the problems involving the requirements of the EIS,
the Council on Environmental Quality (CEQ) issued new regulations in 1980 which were designed to simplify the process of preparing and submitting an EIS. The CEQ was eliminated as a result of
subsequent budget cuts by the Reagan administration. In any
event, utilizing a programmatic EIS, such as the Deep Ocean Mining Environmental Study required under the Deep Seabed Hard
Mineral Resources Act, 362 should reduce wasted effort if the
programmatic EIS can be used in lieu of a potentially similar
EIS.3 63 However, the ultimate goal should be the implementation
of a program utilizing long-term "fate and effects studies"-as part
of simplifying the whole EIS process.
Implementation of these EIS recommendations should enhance
both environmental protection and development on the continental
shelf and/or in the economic zone. In the UNCLOS III negotiations, the Hedberg approach should have been utilized to delimit
the outer edge of the continental margin. Strategic changes in the
UNCLOS III regimes governing the continental shelf, economic
359. See Outer Continental Shelf Lands Act Amendments of 1978, 43 U.S.C.

§§ 1351(e)-(g) (Supp. V 1981).
360. See generally U.S. DEP'T COM., CATALOG OF FEDERAL OCEAN POLLUTION
RESEARCH, DEVELOPMENT AND MONITORING PROGRAMS, FISCAL YEARS 1978-80

151-201 (1979).
361. Id. at S-l, S-13.
Of the total Federal program budget, 75 percent was funded by four mission-oriented agencies: Department of Commerce, Department of Energy,
Environmental Protection Agency, and the Department of the Interior. The
Department of the Interior was the single largest funded agency, accounting
for 34 of the FY 1978 program, with the Environmental Protection Agency
second at 21 percent, the Department of Commerce third at 11 percent, and
the Department of Energy fourth at 10 percent. When interagency transfer of
funds is taken into account, however, the Department of Commerce is the
single largest funded agency.
Id. at S-1.
362. 30 U.S.C. §§ 1401-1403, 1411-1428, 1441-1444, 1461-1473 (Supp. V 1981).
363. See id. § 1419 (Supp. V 1981).
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zone, and marine scientific research should have been adopted pursuant to the recommendations in appendix I, but unfortunately they
were not. In any event, these recommendations all constitute a part
of the overall goal of maintaining a favorable legal order. Without a
favorable legal order, the marine environment is eventually doomed
to despoliation.
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APPENDIX A
Article 76, paragraphs 4-7 of the LOS Convention are set forth
below.
4. (a) For the purposes of this Convention, the coastal State
shall establish the outer edge of the continental margin wherever
the margin extends beyond 200 nautical miles from the baselines
from which the breadth of the territorial sea is measured, by either:
(i) a line delineated in accordance with paragraph 7 by reference
to the outermost fixed points at each of which the thickness of
sedimentary rocks is at least 1 per cent of the shortest distance
from such point to the foot of the continental slope; or
(ii) a line delineated in accordance with paragraph 7 by reference
to fixed points not more than 60 nautical miles from the foot of
the continental slope.
(b) In the absence of evidence to the contrary, the foot of the
continental slope shall be determined as the point of maximum
change in the gradient at its base.
5. The fixed points comprising the line of the outer limits of the
continental shelf on the sea-bed, drawn in accordance with paragraph 4 (a)(i) and (ii), either shall not exceed 350 nautical miles
from the baselines from which the breadth of the territorial sea is
measured or shall not exceed 100 nautical miles from the 2,500 metre isobath, which is a line connecting the depth of 2,500 metres.
6. Notwithstanding the provisions of paragraph 5, on submarine
ridges, the outer limit of the continental shelf shall not exceed 350
nautical miles from the baselines from which the breadth of the territorial sea is measured. This paragraph does not apply to submarine elevations that are natural components of the continental
margin, such as its plateaux, rises, caps, banks and spurs.
7. The coastal State shall delineate the outer limits of its continental shelf, where that shelf extends beyond 200 nautical miles
from the baselines from which the breadth of the territorial sea is
measured, by straight lines not exceeding 60 nautical miles in
length, connecting fixed points, defined by co-ordinates of latitude
3 64
and longitude.
364. LOS Convention, supra note 1, at art. 76, paras. 4-7.
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APPENDIX B
Articles 121 through 123 of the LOS Convention are set forth
below.
PART VIII
REGIME OF ISLANDS
Article 121
Regime of islands
1. An island is a naturally formed area of land, surrounded by
water, which is above water at high tide.
2. Except as provided for in paragraph 3, the territorial sea, the
contiguous zone, the exclusive economic zone and the continental
shelf of an island are determined in accordance with the provisions
of this Convention applicable to other land territory.
3. Rocks which cannot sustain human habitation or economic
life of their own shall have no exclusive economic zone or continental shelf.
PART IX
ENCLOSED OR SEMI-ENCLOSED SEAS
Article 122
Definition
For the purposes of this Convention, "enclosed or semi-enclosed
sea" means a gulf, basin or sea surrounded by two or more States
and connected to another sea or the ocean by a narrow outlet or
consisting entirely or primarily of the territorial seas and exclusive
economic zones of two or more coastal States.
Article 123
Co-operation of States bordering enclosed
or semi-enclosed seas
States bordering an enclosed or semi-enclosed sea should co-operate with each other in the exercise of their rights and in the performance of their duties under this Convention. To this end they
shall endeavour, directly or through an appropriate regional
organization:
(a) to co-ordinate the management, conservation, exploration
and exploitation of the living resources of the sea;
(b) to co-ordinate the implementation of their rights and duties
with respect to the protection and preservation of the marine
environment;
(c) to co-ordinate their scientific research policies and undertake
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where appropriate joint programmes of scientific research in the
area;
(d) to invite, as appropriate, other interested States or international organizations to co-operate
with them in furtherance of
3 65
the provisions of this article.

365.

LOS Convention, supra note 1, at arts. 121-23.
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